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HERE are few more diverting examples ancient 

epithet ‘debunked’ than the 
may take our pick from Hodgkin revealing ‘his schoolboy 
from the more measured tread Haverfield’s 
‘it doubtful whether has not introduced more 
error than truth into our Collingwood and 
Myres are far more sympathetic, but Collingwood can doubt 
whether Gildas knew anything events between 388 and 
surely something rather archaic such treat- 
ment the principal authority for difficult period. Whoops 
delight, measured scorn, even sympathetic scepticism are not 
really place. Gildas made mistakes, must try dis- 
cover how and why made them. doing may find 
that the laugh with the wise one after all. 

Though more than one editor since the eighteenth century has 
followed the lead manuscript which omitted the almost 
unreadable later chapters, and has treated two works, 
historical and denunciatory,® there can serious doubt that 
the single whole. The transition from narration 
invective smooth and gradual, and the narration can only 
brought end all the gratuitous assumption 
wholesale interpolation the join. Nevertheless, the fact 
that the chapters historical narration fit somewhat loosely 


The following abbreviations are article: 
Two the Saxon Chronicles Parallel, ed. Earle and Plummer, 1892-9. 
Historia Brittonum, ed. Mommsen Chronica Minora, iii. 111-222. 
Historia Ecclesiastica Gentis Anglorum, ed. Plummer, 1896. 

The standard edition Excidio Mommsen’s Chronica Minora, iii. 2-85, 
1896. The most convenient for use Williams’s with translation and notes 
Cymmrodorion Record Series, iii. 

History the Anglo-Saxons, 60. 
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Gildas’, Mediaeval Studies, Memory Gertrude Schoepperle Loomis, 1927. 

Collingwood and Myres, Roman Britain and the English Settlements, 
2nd edn., 1937, 294. 

Mommsen’s preface, 11, and recently (summarizing many periodical 
articles), Wade-Evans, Nennius’s History the Britains, 1938. 

All rights reserved. 


LVI.—NO. CCXXIII. 


| 
“4 


354 GILDAS SAPIENS July 


into the general scheme. his preface Gildas explains that 
denunciation his purpose, but adds that before fulfilling his 
promise will give details the previous history Britain 
does not explain why proposes this nor what its 
relevance will his denunciations. fact has relevance, 
for there reference the denunciations back the history. 
Indeed the historical section intrudes uneasily into work 
which otherwise has general coherence structure, that while 
interpolation, explained, can hardly question, one 
author himself previously composed text. might even 
the result second edition. 

this historical portion tells that has utilized only 
continental sources for the period ‘of the Roman 
because British documents, they existed were accessible. 
happens, written evidence language that Gildas could 
read virtually disappears just before the times the Emperors 
were over; doubt simply implies that used written 
sources long could and relied tradition when they 
failed, their failure chance coinciding more less with the 
end Roman rule. there were British tales the early days 
Roman Britain, such may have trickled more less refreshed 
through Nennius, the Mabinogion, Geoffrey Monmouth, and 
John Fordun, has neglected them.? 

The narrative commences with geographical description, 
which evidently based personal observation and verbal 
tradition, containing, fact, some statements unduly neglected 
But written document, official ecclesiastical, seems 
the source for the number towns the province 
and the figures for the dimensions Britain are the same those 
used Orosius, including, indeed, error Orosius due 
hasty transcription Though aphorism from 


fact the historical chapters] dicere conamur.’ 

praef. (cf. also 27) cites veterum nostrorum’, which seems 
include saga seven emperors who visited Britain. Carausius late writers, 
see Webb, Reign and Coinage Carausius, 17-30; Maximus the Mabinogion, 
celtiques, 86-94. 

Commodities were formerly imported the Thames and the Severn. Mention 
the latter should imply Irish trade one remembers the Irish connexions Nodens 
Lydney (Report, 132-7). 

Ante, 193-203. ‘Civis Dobunna’ (May, Roman Forts Templeborough, 
130; for the spelling cf. CIL, xvi. 49) needs adding. that Pope 
Gregory (HE, 29) was relying list supposing that metropolitans London 
(as designed) and York would each have twelve subordinates—i.e. that there were 
twenty-six civitates. There may have been actual discrepancy between two lists 
(as exists between manuscripts the Galliarum), the twelve bishops and 
the metropolitan may the fruit Gregory’s symbol-loving mind. 

Pliny, NH, iv. 102; Orosius, 77. 
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unknown source introduced,! the phrasing otherwise recalls 
Orosius, that one continental source can safely identified. 
Gildas professes omit the history Britain during the 
period when the rest the world shared its pagan ignorance, 
and commence with the birth Christ, what comes the 
same thing, says, with the period the Roman emperors. 
fact his first historical reference the universal peace 
that synchronized with Orosius had emphasized the 
synchronism great length, and had referred embassies 
Parthians and Indians,? which Gildas also mentions. Gildas 
has evidently leaped straight forward his source the reign 
Augustus, passing Julius Caesar, whom, spite the 
story two invasions Britain, there can reference 
his narrative. realize that was using Orosius and knew 
more than what Orosius told him, can see what these two 
invasions really The first Caligula’s abortive demon- 
stration. know from better authorities than Orosius that 
was abortive, but from him barely possible discern 
much. The ‘solis minis vel judiciorum concussionibus sub- 
Gildas (#5) paraphrases the ‘cumque 
deditionem Orosius and minis’ itself may well 
misreading misrecollection half that ghost personage 
Moreover, the weird quibus statim Romam 
inopiam, aiunt, caespitis seems simply 
represent ‘deficiente belli materia Romam Orosius, 
with unlucky piece glossarial erudition. Caespes materia 
belli’, camps are constructed The slaughter the 
after the withdrawal the troops will then 
imaginative expansion Britannia excitata tumultum 
and the description the cowardly submission the Britons 
when the second expedition came based upon the language 
Suetonius quoted This the expedition Claudius, 


Divina, dicitur, statera terrae totius ponderatrice librata.’ least Mommsen 
cannot track it. sounds like Stoic idea. 21, 19-20; 22. 

Williams, who alone has given serious thought the matter, thinks con- 
fusion with the Parthian peace Hadrian, and takes the expeditions distorted 
version the operations Britain Hadrian and Antoninus Pius Severus 
and 38-40). hoped that the explanation here offered will found more 

Gildas tried emend his text. For Cymbeline, whose name actually 
appears Suetonius, Cal. 44, 2—the source Orosius—is named British genealogy 
Cymmrodor, ix. 176) and may have been remembered tradition (cf. Mon., 
iv. 11). 

source—ultimately Vegetius, 24—is probably that used Bede, HE, 
Cf. Neilson, Antonine Wall Report, 22, and Macdonald, Roman Wall Scotland, 
2nd edn., 28. 

vii. 9-10. Moreover, non Britannia sed Romania should 
echo vii. 43, The origin the proverb, Britanni nec bello fortes nec 
pace seems unknown. Williams (whom Wade-Evans follows) shows 


amusing way the danger copying without verification the erudition 
predecessor (Mommsen). 
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and Gildas adds that now Roman coins were first used Britain. 
perfectly right, but how earth did know 

now leaves Britain describe the propagation Christi- 
anity and repeat the fable its reception Tiberius and the 
Roman senate This might come from Orosius,? with whose 
account there are similarities language. But Orosius 
precedes the British history already described and ought there- 
fore precede Gildas. probable that has now left 
Orosius for good and turned whose 
cites (though not naming the author) the 
next chapter, the persecution Diocletian. The similarity 
language with Orosius equally similarity language with 
Rufinus, who was the source Orosius here. The length the 
Diocletianic persecution given Rufinus but only the end 
description continental martyrdoms irrelevant Gildas. 
has evidently skipped them, and Mommsen may right 
supposing that his nine years persecution and 11) (Rufinus 
gives ten) were obtained computing the annals Jerome’s 
After interpolating account the British church 
with Alban and its other martyrs which substituted 
for the continental martyrologies his source, seems 
return Rufinus whose account the rise Arianism 
paraphrases and adapts the circumstances Britain 

Gildas continues with description Maximus’s oversea 
adventure and his fate this seems derived from written 
source, reproduces the antithetical balance (though not the 
exact words) sentence Sulpicius Severus’s life St. Martin 
but source Immediately following the narra- 
tive Pictish and Scottish invasion, which was the consequence 
removing the garrison oversea. And this leads him the 
first the disreputable statements which have damned him 
posterity. answer appeal Rome, ‘legion’ was 
sent which ordered the Britons build wall against their foes 
the foolish Britons built turf Gildas has dated the 
Antonine Wall the fourth not the fifth century 

shall try due course excuse and explain him but 
worth while now examine his treatment the continental 
sources, both extant and lost, which had far relied. 
seemed clear him that Britons and Romans, quote the 


Copies Claudian money—found even hoard 300—may have helped 
perpetuate tradition. See Sutherland, Coinage and Currency Roman Britain, 


Hist. ii. Jerome (copying Rufinus) may the source. 
Hist. Eccl., viii. 18. Ed. Oxon, 310-12. 


Alexander, who dealt with the career Maximus work extant 
the sixth century (Greg. Tur., Hist. Franc., ii. 9), obvious possibility. 
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words Haverfield, were two distinct and hostile elements 
Britain was, said, transmarinis regibus subjectis ingrata 
laments it, hates proof sin, but does not doubt 
(#4, cf. 13). ‘Such view’, Haverfield proceeded, 
course long been abandoned competent inquirers.’ The 
Romanization Britain, the significance and even the knowledge 
which owe mainly Haverfield, real and undeniable 
fact. Nevertheless, risk question one’s competence, 
may pleaded that there something what Gildas 
Materially not unjustified. Governors and many officials 
their staffs were law forbidden natives the province 
which they and the army the legionaries 
York are more likely Germans than Britons from the shape 
their skulls.4 And there more. brilliant sentences, 
Collingwood has shown that the gulf between the aesthetic stand- 
ards Britain and Rome could not bridged. Throughout 
the Roman period British artists were working under what may 
described permanent strain ‘the Briton tried accept 
[Roman naturalism] with docility, but his mind was still 
preoccupied with the ideal symbolic here, written 
from the artistic angle, are veritable glosses the words 
Gildas. recording tradition British feelings towards 
Rome, deserves very serious attention. 

are now better equipped for interpreting his disreputable 
statements. They are two, the second almost repetition 
the first After second devastation another embassy 
was sent. Again the Romans responded sending force, 
this time cavalry and units the fleet. After defeating the 
foe, they built stone wall and went away, instructing the 
Britons defend themselves. Gildas has dated Hadrian’s Wall 
the fifth century 

examining his use written sources the early stages 
his have learnt something his method, which 
will help him justice even over statements such these. 
the statements his authorities, endeavours interpret 
them. using our enhanced knowledge ridicule his inter- 
pretations, are really crediting him with it—an example 
the pathetic Now Gildas had theory, perhaps, 

Cambridge Med. Hist., 379. 

Wade-Evans makes this point Cymmrodor, xxvii. 65). 

Theod., 34, with Godefroy’s note. The rule applies such British 


governors know. ceased valid fifth-century Gaul (Sundwall, 
Westrémische Studien, 63, 114). 


xxv. 47. Collingwood-Myres, 259. 


line argument some extent anticipated Williams, who again 
alone tries make anything out the narrative. 
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has been explained, not such false one, the relations Britons 
Rome. suspension the machinery imperial govern- 
ment Britain interpreted departure Romans from 
Britain and the material which used led him see these 
suspensions the strangely dramatic context embassies 
which they are placed. not only because there hint 
them contemporary sources that these stories embassies 
must traditional: they have the appearance themselves 
tradition. The ambassadors with their clothes rags and 
with earth their heads are the ingredients not history but 
story-telling. They are the matter history dramatized 
the lips men for whom changes political relations came 
longer from the invisible and almost mechanical activities 
councils and cabinets but from the dramatic encounters 
personalities. Such tradition could only interpret the re- 
appearance the Roman government, which regarded 
alien, this dramatic and personal way, supposing, that 
say, that had come answer appeal. Moreover, 
since story-telling rarely has chronology, can understand 
how the dramatization appeal and its answer can cover 
resumption Roman administration lasting considerable time. 
Now Romano-British history teaches two occasions 
which the Roman government re-established order Britain, 
one 369, after the barbarica conspiratio the other 
A.D. 398, when, ten years after the fall Maximus, order was 
again restored That Gildas associated these restora- 
tions with the building walls due his unlucky attempt 
historical interpreter. not the stone Wall 
Hadrian and the turf Wall Pius—this simply Bede’s inter- 
pretation *—but far more probably the stone wall Hadrian 
and the immediately adjacent And believed that 
could explain them. There were two successful appeals 
consequently one wall must correspond each ‘appeal’; and 
since the ‘turf wall’ (ie. the being south the 
stone wall, must the earlier, must also the result the 
first ‘appeal’. had continued use Orosius source, 
would have avoided error this form least seeing, 
Bede was able see, that another wall builder, Severus, must 
taken into 
But how came connect walls with all 
attentive examination the Maximus episode may give the 


Collingwood-Myres, 285, 288; Seeck, Gesch. des Untergangs der Antiken Welt, 
311, 565. 
This must not, course, taken literally, though quite possible. 


HE, 12. Lot, loc. cit. 240. 
Orosius, vii. 17,7; HE, 
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answer.! Gildas thought that the departure Maximus involved 
incursion from the north. was right involved, among 
other things, the final destruction Hadrian’s But, 
more than insist what certain, restoration 
Hadrian’s Wall occurred 369 after campaign which 
Maximus known have taken Gildas, seems, knew 
the one hand that invasion occurred when Maximus had 
withdrawn the garrison from Britain, and the other that the 
building wall was somehow connected with the name 
Maximus (its restoration having, fact, been effected the 
close campaign which Maximus had taken part) accord- 
ingly risked inference which was plausible but disastrously 
incorrect. Thus led connect one wall with the 
downward path was easy. There was another there 
was another wall: and they are connected too. Nevertheless, 
Gildas gives detail the building the stone (#18) 


which worth attention. The wall was built, says, 


recording work Hadrian’s Wall undertaken both British 
cities and least one private The coincidence, 
once have explanation Gildas’s narrative, 
These inscriptions are usually assigned the rebuilding 
Severus, but there reason why they should not date from 
the fourth century, and their style has strong resemblances 
with the fourth-century building inscriptions 
Moreover, though the second ghost, there are 
details connected with the second ‘appeal’ which may 
traditional and true. This second ‘appeal’ connect with 
the reorganization Stilicho 398 and the subsequent 
administration which lasted until a.p. 410. Gildas associates 
with the building towers the south-west coast 
This should mean the reconstruction forts the Saxon Shore, 
and have, happens, evidence such reconstruction 


Btudes celtiques, iii. 86-94, where, however, the possibility that Gildas was in- 
terpreting traditions inadequately considered. 

Collingwood-Myres, 238. Arch. Journ., xcvii. 148, have pleaded that the 
story the capture Hadrian’s Wall (#19) may have grain truth it. 

Zosimus, iv. 53, 

His language makes not quite certain which wall does mean. 

CIL, vii. 897 (capud [sic] 863 (Catuvellauni) 
775, 776 695 ix. 592; HE, vii. 1052 (c(ivitas) Durotra(gum) 
(for the vowel see Morris Jones, Welsh Grammar, 85)). these last two stones 
should perhaps restore comparing Landinis Londinis)— 
Ravennas, 425, 14, which the right part Britain. vii. 948 pedatura 
Vindomoruci ’). 

course, they should, our interpretation, really come from Gildas’s turf- 
wall’, But has muddled his history with kind archaeological inference. Can 
have actually seen the stones 

CIL, xiii. 4139, 4140, figured Grenier, Manuel, 482. 
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Moreover, the contrast between the 
A.D. 369 and the 398 justified this extent 
that one least the four cavalry units assigned the notitia 
the Comes Britanniarum cannot have reached Britain before 
the time Stilicho.? 

Gildas next records violent devastation result which 
the territory north the wall was lost the Picts From 
historians, who—following the traditional explanation Gildas’s 
narrative—have seen this merely some incident the years 
long after a.p. 410, has called for particular attention. 
But can see that harmonizes admirably with the story 
Nennius relating how the tribesmen Cunedda migrated from 
Mannau Gododdin North Mannau Gododdin (which 
Ptolemy’s the territory north the wall, obviously 
occupied Picts because Cunedda and his men had left 
vacant. Nennius dates the migration 401 earlier, 
which may correct. If, therefore, our interpretation 
Gildas strictly applied, the migration, being earlier than the 
final departure the Romans 410, would stands 
anachronism. Nevertheless evident that our interpreta- 
tion does not demand even suppose strict application. The 
‘Departure the Romans’ was fact gradual affair, and 
the translation Cunedda may well antedate its final phase and 
still consistent with our doctrine appeal and its response. 

Beyond this point Gildas, without introducing anything 
palpably unhistorical into his narrative, becomes difficult 
follow: and one may suspect that historians have been quite 
glad the excuse his errors when they are blatant abandon 
serious trust his narrative when they are not. brief, 
tells that period devastation, anarchy, and famine ensued 
which towns were abandoned. This period lasted 
years and its commencement may, have stated above, 
allowed begin some years before 410. was virtually 
ended appeal Aetius which was made when was 
had been consul for the third time (i.e. 446-50). new 
period begins: the Britons were forced shift for themselves, 
and repelled the invaders who only occasionally renewed their 
attacks, but they could not stop fighting between each other. 
During the various intervals between the raids there were periods 
what one might call brutal prosperity. Gildas does not 
say how long this phase lasted, but evident that conceived 


ix. 1281. Equites Honoriani seniores Not. dig. occ., vii. 202. 

HB, 62, and Watson, Celtic Place-Names Scotland, 103. Richmond has already 
made the combination (History Northumberland, xv. 116) and drawn into the 
apparent abandonment Traprain Law Traprain, 3). Our adjusted 
chronology makes even more attractive. 
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not inconsiderably brief duration. There was time for 
kings anointed and dethroned other kings. Then 
followed the double problem threatened barbarian descent 
and plague. answer this the ‘superbus and 
his councillors decided call the Saxons The 
story sane and perfectly plausible: exception could hardly 
the chapters describing intervals raiding 
famine, and rumours barbarian descents, referring 
period short that limited Gildas’s given date 446 
and the date suggested Kentish genealogies for the adventus 
Saxonum Bede himself took Gildas’s date, the only precise 
date available, giving terminus quo, and thus rough 
approximation the date the and was careful 
never treat anything His other date, a.p. 449 
(it should does not seem rest independent 
evidence and should explicable his sound and scholarly 
wish extend the interval between 446 and the adventus 
far felt possible. But even such shift hopeless 
ascribe any meaning the statement Gallic chronicler 
that Britain had come ‘in dicionem four 
years earlier than Gildas’s date, and actually the prosperity 
period itself. Even the theory that the author the Gallic 
chronicle his manuscripts had pre-dated, could not put 
later than 452, for his work stops that year. 
Wade-Evans boldly jettisons everything Gallic Saxon 
save the credit heroic, but runs the ship onto 
strange and unsuspected Most authors hedge over 


Three names (see below, 372, intervene between Hengist and Ethelbert who 
began reign 560 ii. and was presumably born 530. 

HE, 23; ii. 14; 23. 

15; 24, copied 449. Bede’s earlier work, Temp. Rat., 459, 
the passage describing the adventus taken almost verbatim from and immedi- 
ately succeeds computation imperial regnal years the same form Bede uses 
invariably this work. The conjunction borrowed narrative events and 
stereotyped regnal date does not look like the use independent chronological 
authority any more than does the inclusion account Mons Badonicus im- 
mediately before another stereotyped regnal date. Cf. Newall, Modern Language 
Association America, xx. 639. 

the date actually given the chronicler (19th regnal year Valentinian 
(Chron. Gall. 126, Chron. Min., 660). 441/2, which 
historians invariably copy down, seems based the fact that the chronicler one 
year out for events the vicinity. course cannot trust him year, though, 
shall see, 443 very plausible date. The entry the chronicler 
dxi (602, Chron. Min., 661), who gives the date 439/40 (not 438/9 
Collingwood-Myres, 353) not independent and shows this three-year variation from 
his source neighbouring entries. 

Nennius’s History the Britains, 17. enough refer Myres’s review, 
Theol. Stud., 196-8. Nevertheless, that Wade-Evans right saying 
(142, 3), the narrative postulates considerable time from 446 till the news 
arrived that the Picts and Scots had again can hardly denied. 
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refuse the statement the chronicler and keep Gildas’s date 
while rejecting tinkering with his But ob- 
viously rash throw away the statements author close 
time and not far space from events.? And though may 
legitimately lengthen out the period beyond the 
‘adventus the revolt (which not dated), this the only 
tinkering that Gildas’s narrative will stand (and will not stand 
much that) the date and circumstances the 446 appeal 
are sound. The whole credit narrative consistent itself 
involved. can hardly challenge the date, which the 
unanimous reading the manuscripts and protected 
Bede’s quotation and his chronological calculations based 
But can challenge the circumstances. follow 
the Gallic chronicler, the Saxons were already power Britain 
three years before; appeal 446 should, therefore, 
Thurneysen appeal against Saxons. Thus Gildas 
will have quoted genuine document incorrect context. 
possible that has merely guessed context, ascribed 
the document appeal against Picts and Scots, and cooked 
his narrative accordingly, which could still stand, therefore, 
all the the appeal, which places between 
period misery and one prosperity, were simply struck 
out. But straightforward and consistent the narrative 
that different explanation suggests itself. may that 
Gildas quoted incorrect context because had reason 
believe that was the correct one: other words, because 
tradition told him that the period before the invitation the 
Saxons consisted time misery and time prosperity 
separated appeal. this appeal thereupon applied 
the 446 document, which had relevance, fact, some- 
thing quite different. are now stage history when 
actual appeal—totidem verbis—is quite order from the 
British side the side Rome means that the Romans 

Oman, England before the Norman Conquest, 

Curiously enough continental scholars (Lot, Rev. hist., 250; Thurneysen, 
Englische Studien, xxii. 176; Schmidt, Hist. Jahrb. der Gorresgesellsch., li. 214) are 
more impressed than English writers. Myres rejects what they [i.e. the 
two chroniclers, cf. 361, above] say is, stands, untrue, and waste 
time conjecture what they ought have said (Collingwood-Myres, 353)—an easy 
but obscurantist way treat source. Myres reasoned better once, JRS, xxii. 254. 

Collingwood, who alone takes the seriously (Collingwood- 
Myres, 315, 318), tinkers too much assuming that ended long after the actual 
adventus (dated 450). Still amusing see Myres’s partner (tacitly) con- 
jecturing what Gildas ought have said because regards what does 
being ‘as stands untrue 

protected Geoffrey Monmouth, But the strongest protection 
that fits excellently with the campaigns Aetius north Gaul (Stein, Gesch. 
des Reiches, 492). 

Studien, xxii. 177. 
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prepared but did not send expedition, and just possible 
that the pages the Notitia under the title Comes 
there record the help which Rome hoped send A.D. 420). 

Thus freed from the embarrassments fitting into the 
middle Gildas’s narrative appeal dated 446, 
can view that narrative its relation continental sources 
with fresh eye. Gildas tells that plague preceded 
the invitation the barbarians from and the de- 
scription subjects treated the historical portion which 
continental annals, find that comet reported have 
appeared the end a.p. 442,4 and the accuracy the fact 
and the date guaranteed astronomical But 
Hydatius adds that was the precursor pestilentia, quae 
fere toto orbe diffusa est’. Remembering that the actual 
date given the Gallic chronicler for the time when Britain 
came ‘in dicionem is, fact, 442/3, can see 
that universal pestilence with comet harbinger 
would certainly deserve the epithet The inter- 
lock between Gildas, corrected, and the continental annals 
almost perfect. The Gallic chronicle must describing and 
dating the and the only difficulty the 
uncertainty whether its author merely exaggerating whether 
telescoping the and the revolt into one entry. 
would not, perhaps, overbold now suppose that the 
letter Aetius, brought into its true horizon, refers and 
dates the revolt itself. fact, its language, barbari 
mare, repellit mare may compared with the 
language Gildas: ‘de mari usque mare ignis orientali 
sacrilegorum manu exaggeratus 

more, right urging that Collingwood’s theory actual reoccupa- 
tion (Collingwood-Myres, rejected (Arch. Journ., 143-7). 

Hydatius, 126, Chron. Min., ii. 24; Marcellinus Comes, 442, Chron. Min., 
ii. 80. 

Seeck, Gesch. des Untergangs der antiken Welt, vi. 247, 450, citing Williams, 
Observations Comets from B.C. 611 A.D. 1640, extracted from the Chinese Annals. 

fact, there seem few references plagues fifth-century authorities. 
local epidemic Constantinople (Chron. Min., ii. 81-2) may the spread 
the east the a.p. 443 plague which the westerner Hydatius records, and there 
the well-known the Huns Italy (Chron. Min., ii. 26). 

Another hint that Bede’s date for the adventus too late may mentioned. 
When Priscus visited the Huns 448, learnt Attila’s boast that ruled 
the the (Priscus, fr. Frag. Hist. Graec., iv. 90). Mommsen 
saw, this must Britain (Ges. Schriften, iv. 539, 5). Attila have made 
such boast there were not already western Germans Britain over whom, their 
native land, could claim authority (cf. Sid. Apoll., Carm. vii. 320-8)? Attila had 
not yet attacked the western empire. 

arguments are similar lines those Thurneysen (Englische Studien, 
xxii. 163-78). He, however, accepts Nennius’s 428 (HB, 16, 31, 66)— 
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this adjustment allowed, find Gildas coherent 
history Britain from the departure the higher Roman 
administrators, and can use interpret the hints other 
sources and the traditions collected Nennius. 

After the withdrawal the officials, their staffs, and the 
troops, the administration was naturally delegated the 
emperor the highest remaining units the hierarchy, the 
civitates, who were allowed—pro tempore—to govern and arm 
The central government was always hopeful 
restoring the upper ranks the administration, that the 
details were preserved for reference the There 
exists interesting document these rather indeterminate 
relations between Rome and Britain. his first journey— 
429%—Germanus met man ‘of tribunician 
(tribuniciae potestatis).4 must not take this for some strange 
British adaptation administrative may put 
inverted commas, but was not inverted commas for 
the readers Germanus’s Life; was something that the 
writer expected Gallic readers 
can, indeed, only mean member the ‘schola notariorum 
who were given the title tribune, and whom miscellaneous 
commissions were Britain, the absence the 
higher administration, such man not much ‘resident’ 
‘contact man’ for the central government. thor- 


oughly appropriate figure background provisionally 
independent British 


for the adventus and thinks that the chronicler’s entry describes the revolt. This 
hard square with Gildas, even when corrected (which Thurneysen himself should 
logically have done), and with the Kentish genealogies. Still, difficult reject 
Nennius’s date outright, Chadwick (Origins the English Nation, 50) does, who 
implies that Nennius was scholarly enough (i) notice the appearance Saxons 
the Alleluia Victory (ii) take from Prosper the date Germanus’s entry 
Britain, (iii) bring the Saxons here year earlier. would preferable suppose 
that lost chronicle with consular dating actually recorded descent Saxons 
A.D. 428. 

Zosimus, vi. 10, feel confident that Coote (Romans Britain, 139) was 
right seeing the epistle Honorius repeal the Lex Julia Maiestate (cf. 
Digest, 1), and noting the parallel with Novell. Valentinian., ix. 

And hence appear the notitia dignitatum. 

Prosper, Chron. 1301, Chron. Min., 472. 

Vita Germani, 15. quite unwarranted speak synod’ St. Albans, 
let alone draw inference because was not held London (so Foord, Last Age 
Roman Britain, 146). 

Though Levison (Neues Archiv, xxix. 123) inclined reject the whole incident, 
himself points out that the author the Vita has good record for accuracy 
official titles (ibid. 141). 

Nothing else possible. See Pauly-Wissowa, 2432-92, esp. 2447, 2453-4. 
Collingwood’s ‘no doubt simply the chief magistrate the municipality (Colling- 
wood-Myres, 306) the historian’s such office tribunus civitatis 
yet existed. the miscellaneous duties notarii see Babut, Rev. hist., 256. 

Britain was still Romana’ opposed Ireland, the barbara insula’ from 
the ecclesiastical point view (Prosper, contra Collatorem, 21, Patr. Lat., li. 271). 
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the beginning the fifth century the defence Britain 
was divided between the regular forces the garrison and 
irregular native levies (Gentiles) very loose dependence the 
central government. The Roman troops were stationed. 
the south-east against the Saxons and the north against 
the Picts the Gentiles held the west against the main force 
the Irish The departure the regular troops left the 
civitates with the problem coping with invasions from the 
north and over the eastern sea and Gildas (#19) and chronicle 
record invasions from these Gildas, indeed, emphasizes 
their helplessness some cities, seems say, were actually 
But the Gentiles grappled efficiently with the prob- 
lem Irish raids. From Lancashire northward the kingdom 
later ruled Urien Reghed and the Strathclyde kingdom 
Coroticus may well have been friendly relations with Rome,* 
and there are hints Gentiles occupying old forts their 
Some manuscripts Nennius have preserved testimony 
the occupation Old Carlisle, most important road 
and early Welsh documents seem mention site that may 
Old Penrith Irish settlers were expelled con- 
trolled north and south Wales, and the Britains even struck 
Their general success seen the fact that Irish im- 
migration was directed less attractive but less dangerous 
places, west and even east 

Moreover, the area the civitates began revive from its 
depression. When was obvious that Roman armies would 
never come again, the Britons began win victories over their 
foes, trusting God’ (#20), and with our revised chronology 
Gildas, seem see this sentence independent refer- 
ence the Alleluia won under the command 
amateur general, the visiting bishop Germanus (A.D. 

When Germanus came second time, however (between 
A.D. 435 and seem find mention new figure 
British history. certain Elaphius described primus 
regionis (i.e. first man and tempting connect 


289. 

Chron. Gall. 62, Chron. Min., 654. 

may mean, the evidence excavation sound, Silchester (ante, xv. 625-31) 
and Wroxeter (2nd Report, 3). 

Urien’s kingdom see Cymmrodor, xxviii. 64-7, and Watson, loc. cit. 156; 
Coroticus, Bury, Life St. Patrick, 190. 

HB, add. 42; Collingwood Trans. Cumberland and Westmorland xxviii. 
See Morris Jones Cymmrodor, xxviii. 46-8. 

HB, 14, 62; Patrick, cp. Corotici, 2-3. Watson, op. cit., 109-11. 

Vita Germani, 17-18. The absence Scoti the Vita may be, Collingwood 
thinks, significant (Collingwood-Myres, 312). 
Levison warns against any greater precision Archiv, xxix. 127). 
Vita Germani, 26. The regio’ must seemingly Britain itself. 
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this vague phrase with the rise, detectable Gildas (see #21), 
class which had place the Roman hierarchy, that 
local ‘kings’. These British kings have their parallel cir- 
cumstances arising from the breakdown central authority 
elsewhere. When the links between northern Gaul and Rome 
were loosened, administrator, Aegidius, who had fallen foul 
the tortuous policies Roman diplomacy, maintained him- 
self virtual independence his title unknown, but his son 
Syagrius (floruit 470) styled himself the Romans 
title which invites comparison with the kings 
Elaphius and perhaps some the mysterious names the 
Richborough coins may kings this type. 

Nevertheless, would appear that the kings were tending 
men different stamp. this new type king, the best 
known Gildas, who does not actually name him, 
calls him tyrannus (#23) and implies that takes 
the lead council over matter policy affecting large area 
and, according Nennius, had another king 
also with Celtic name under him Now Vortigern 
has traditional connexion with south-central Wales; 
genealogy derives him through ancestors with Roman names 
from the town (or possibly the Gloucester 
another tradition made him some relation who, 
the Roman leader the Welsh Gentiles, had become legendary 
figure Neither tradition improbable, and they 
imply that kings this type came from the ranks the Gentiles. 
may well that the introduction these rough men from the 
un-Romanized west marked appeal the civitates the 
only force trained fighting men available, action analogous 
its way the later appeal their leader the Saxons. 


(op. cit. 194) makes this point with good effect. 

Sutherland, op. cit. 99-100. 

The name probably interpolated the manuscripts that have it. given 
Nennius (HB, 31, 36-49, 66) and Bede (Temp. Rat., 484; 14). But, 
Newell saw (Modern Language Assoc. America, xxx. 655, 2), Vortigern (Vor 
tigernos) would actually translate from Celtic much tyrannus’. 
the high king chanced have appropriate name, was really the title 
man perhaps with some different name, and neither Nennius nor Bede recognized 
such. Either supposition somewhat difficult. 

‘adventus’ gives his floruit 443). Nennius alleges that began 
his imperium Britannia four years before his own date for the i.e. 
425. But possibly a.p. 440, four years before its real may right, 
these chronological data are worth anything. 

Guoyrangonus, HB, 37. 

HB, 49. matter fact Bonus his genealogy would fit chronologically 
with Ausonius’s Briton, Silvius Bonus 

Christ. 16; Arch. Cambr., 1931, 42-3. The accepted reading (from 
Lhuyd’s eighteenth-century copy) makes him son-in-law, which hardly possible. 
has been expurgated from the genealogies, unless his actual name was Cadel 
(Catellus) Cymmrodor, ix. 179-81). See celtiques, iii. 86-94. 


| 
| 


1941 GILDAS SAPIENS 367 


Their appearance was naturally not the liking local 
leaders, and traditions speak hostility between Vortigern 
and one Aurelius Ambrosius, who seems, from Gildas’s language 
the son another even the same ‘man 
tribunician power They speak battle between Ambrosius 
and man—Guitolin—whose name Roman Vitalianus), and 
the type Roman names found Vortigern’s 

The advent such men with such troops lowered the standard 
civilization and refinement Britain, but secured its defences. 
spite the removal troops from the west into lowland 
Britain the west coast was probably able look after itself, 
and the presence the king with the Celtic name Kent may 
indicate that this portion the Saxon shore was now defended 
Gentiles. For the rest the coast and the north know 
nothing but there are hints. The descent the East 
Anglian kings from (i.e. and the discovery 
Anglo-Saxon pottery the vicinity the fort Gariannonum 
(Burgh Castle, Suffolk) are hints that Germans may have been 
settled auxiliaries quite early date this comparatively 
innocuous corner whence egress was difficult. know nothing 
dispositions against the Picts. Nevertheless, the existence 


British kingdom Elmet known the next century, 


astride the trunk road from the north these and other British 
royalties may have held the position there. For clear from 
Gildas’s narrative that with short intermissions raiding the 
defences Britain were held. a.p. 443, however, plague 
and the threat attack from the north forced Vortigern 
change his dispositions. mixed mercenary force 
are told, was invited and settled the island Thanet, 
the Celtic king being ejected for them. Settlement Thanet 
must certainly imply occupation the Saxon Shore fort 
Richborough.? would appear therefore that Vortigern was 
also apprehensive attacks from over the sea. Nevertheless, 
there are hints that took measures parry the northern 
aggression. Bede knew and Gildas cared little about events 
the northern, less civilized region Britain. Nevertheless, 
their stories events Kent seem contain reference 

solus Romanae gentis occisis eadem parentibus purpura nimirum in- 
dutis superfuerat.’ difficult see what else—in sober theory—this can well mean. 

HB, 66. The date will 437 452 according the year that assign 
the accession Vortigern. For conjectures the site, see Antiquity, xii. 
Nennius (HB, 31) gives timor Ambrosii’ motive for the invitation Hengist. 


place the battle after Vortigern’s death (so Crawford, ibid. 236-9) seems 
misinterpreting Nennins. 

HB, 59. Manuscript report excavations conducted Mr. Rumbelow. 

HB, 63. Hodgkin, op. cit. 97. 

But can never prove it, for H.M. Office Works has carted away the top 
soil (2nd Report, 1), 
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them. Gildas says that the barbarians were invited with the 
object the peoples the (#23), and Bede 
adds that they did this with good not very clear 
how this could their radius operations was confined 
East Kent tradition seems imply. But two independent 
stories which Nennius has heaped together’ tell kinsmen 
Hengist the north; and said that Dumfries may 
denote the fort the Frisians,? with whom certain Hengist 
(as likely not the same man) connected the old English 
sagas (Beowulf and the Fight this northern 
was soon removed Kent, Nennius states, intel- 
ligible that the tale their victory over the northerners should 
with them. One tradition covered the exploits two united 
but originally distinct bodies whose leaders were kinsmen. 

above observed, difficult believe that settlement 
Thanet not connected with the fort Richborough 
appears that Vortigern’s policy was fact based defence 
the Saxon Shore forts, for remarkable that all the districts 
the Saxon Shore have independent but interlocking traditions 
connected with Germanic settlements. According Bede the 
inhabitants the Isle Wight and the mainland opposite 
were akin the Kentish settlers being, like them, Jutes 
(whatever the term and tempting think here 
the Saxon Shore forts Porchester and Carisbrooke. seem 
find the entry the richest areas Britain entrusted the 
first band German mercenaries invited Vortigern. Other 
districts the Saxon Shore were offered Hengist later— 
Essex and Essex was occupied not the mercenaries 
themselves, the Jutes, but block new invaders who 
eventually called themselves the East Saxons, tribes with 
whom Hengist had perhaps connexion. Anderida (Pevensey), 
the Saxon Shore fort Sussex, was still occupied Britons, 
perhaps garrison Gentiles. There tradition Teutonic 
settlement here, tells grimmer events later date, 
which shall refer due course. There remains Norfolk 
and Suffolk, where, mentioned, seem have evidence 
early settlement auxiliaries. describing the Kentish 
settlement Gildas gives what seems correct description 
its early stage allowances victuals which 

Rat., 489; HE, 15. HB, 38, 56. 

Watson, op. cit. 422 phonetically ’). 

Beowulf, 1063-159; Finnsburg, 18. For Frisians Britain see Procopius, 
Bell. Get., iv. 20. 

15; iv. 16; see also Collingwood-Myres, 364-6. The archaeological 
prove later contacts (Hodgkin, 99-101) but hardly later original 


HB, (cf. 43). Cf. Mommsen, Ges, Schriften, vi, 229, 
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preceded the grants portions landed estates. Annona 
and hospites are technical terms correctly used, and epimenia, 
though not elsewhere found, looks like another. The presence 
what archaeology tells thoroughly mixed band 
mercenaries and their revolt 446 when adequate grants 
were not made them, has exact parallel the behaviour 
Odovacar and his men Italy 476. Both the Anglo- 
Saxon chronicle and Nennius give lists battles between the 
mercenaries and the Britons, each chronicler giving his own side 
all the 

The Chronicle records landing South Saxons the 
vicinity Chichester and the capture Anderida with the 
slaughter all the men who were The Chronicle dates 
these events period forty years after the coming Hengist 
491), but these early dates the Chronicle have value 
all. Parallel stories Kentish, Sussex, and Wessex settle- 
ments have been artificially laid end end continuous 
narrative, that nothing happens Sussex till the Chronicler 
finished with Kent, nothing Wessex till has finished 
with Sussex. Bede says that Aelle Sussex was the first man 
who enjoyed primacy the kingdoms south the 
The story, Myres absolutely variance with the 
later significance Sussex that likely true tradition. 
so, might conjecture that the victories over the Kentish 
settlers recorded Nennius caused momentary setback 
them and forced them follow the lead Sussex. 

Gildas tells that the revolt was followed violent 
period universal raids which extended beyond the areas 
which barbarians were settled, far even the Western Sea. 
notices especially the sack towns and the slaughter their 
bishops. The population who did not escape overseas were 
either massacred enslaved. Here may noticed that 
Gildas cannot really taken supporting theory ex- 
termination. not only that was man who felt bitterly 
exaggeration. his own class, the educated, who would 
naturally suffer barbarian the barbarians have 
agricultural labourer remained useful barbarian 
British master. 

During this period anarchy the British organized defence 
evidently broke down, and now, may guess, invaders who 
are only attested archaeological evidence forced their way 
inland from the Humber and the Wash now small band 


455, 457, 465, 473; HB, 43. 491. 
Ibid. 383-411. 
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West Saxons, the Gewissae, led perhaps renegade 
pushed inland towards the chalk downs Wiltshire the flank 
the Jutes southern Hampshire.? 

Recovery, says Gildas, was slow and was led Aurelius 
Ambrosius, the adversary Vortigern: culminated the 
victory Arthur the siege Mons shall 
never know where was’, Nevertheless, his own 
acuteness has indicated some circumstances connected with it, 
and may risk the charge mere theory-mongering deduce 
some more about this victory which, according Gildas, marked 
the end the period invasion, ‘external wars’. Gildas 
gives date, but sentence difficult that the sense which 
the words seem though they ought bear can hardly 
extracted from them: quique quadragesimus quartus novi 
orditur annus mense iam uno emenso qui meae nativitatis 
Moreover, the sentence stands really abnormal 
the Gildas difficult author because his sentences 
are turgid and long-winded, because their grammatical structure 
complex, not, here, vague. Disagreements the manu- 
scripts increase the suspicion that there something 
Moreover, there are difficulties the sense itself. Gildas cannot 
writing later than the death King Maglocanus, which 
the moral situation the Britons was just much de- 
serving denunciation ten years earlier later than 
537, that is. The period wickedness, says, began when 
the men who remembered Mons Badonicus had died off—language 
which not very natural for man who finds the wickedness 
rampant only thirty-five years most after the battle, when 
many who remembered must still have been Strongest 
evidence all the fact that Bede put different interpretation 
upon the passage which consistently held. Both his 
Chronicle and his Ecclesiastical History deduced from 
that the battle took place forty-four years after the adventus 


Cerdic, spite Chadwick’s doubts (op. cit. 30), ought the Celtic Coroticus. 

For new and very pretty justification the Chronicle’s narrative, see 
Young Wilts. Arch. Mag., xlix. 30. 

25-6; Cymmrodor, ix. 154. Collingwood-Myres, 379. 

which rated bad’ mainly because interpolated, gives or’ for 
(not interpolation) and divergences among the manuscripts hint that 
there something wrong with novi’ (cf. Collingwood-Myres, 460-1). 

died the mortalitas magna’ Cymmrodor, ix. 154), which must the 
great plague which visited Italy a.p. 543 (Marcellinus Comes, 543, Chron. 
Min., ii. 107). 

spatio bilustri temporis, vel amplius praetoreuntis.’ 

Moreover, Oman remarks (op. cit. 200, 1), Gildas implies that men his 
generation were the grandsons not the sons Ambrosius suboles magnopere 
avita bonitate degeneravit ’). Temp. Rat., 504; HE, 16. 
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His testimony, four hundred years older than any manuscript, 
has weight especially against manuscript tradition which 
exception can taken its own merits. right the 
battle must dated 486.1 

Myres’s contribution the problem connect the break-up 
the Sussex hegemony with the defeat Mons Badonicus.? 
may have had its repercussions the West Saxon Gewissae. 
According the Chronicle, Cynric defeated the Britons Salis- 
incidents, and thus not the result compounding contemporary 
traditions. may therefore not far wrong. Cynric here 
said the son Cerdic, the original invader but there 
strong evidence for making him his this accepted, 
have whole inactive generation between the founder the 
house who advanced along the the Wiltshire 
chalk, and his grandson who could advance deeper into Wilt- 
shire. the primacy Sussex king was involved and the 
Gewissae halted South Wiltshire, are given slight geo- 
graphical hint the position Mons Badonicus—it should 
one the great Wessex conceivable that the 
effects Mons Badonicus were felt Kent. date 488) 
given for the accession Oisc the Kentish throne.? This 
date disturbs the symmetrical process which contemporary 
traditions were laid end end, and may therefore have some 
Now know not only that was important 
give name the Kentish house (Oiscingas),® but that 
distant Ravenna was regarded the chief under whom 
Britain was conquered the the battle Mons 


1Thus the late date given the Annales Cambriae’ Cymmrodor, ix. 154) 
must rejected, and also that given the Breton annals cited Johnstone 
(Antiquity, xiii. 193). point fact, simple correction—second year decade 
for the the text would bring the former’s date a.p. 486. Moreover, the 
easiest emendation (Decium cl) for the date associated with unknown event 
which closes the computations Nennius would bring 486 (HB, 66, with 
Mommsen’s note). 

Collingwood-Myres, 381. 552. 

Collected Chadwick, op. cit. 23-5. Crawford, Antiquity, 441-59. 

Cerdic was really killed the retreat from ‘Mons 
Monmouth asserted (Hist. Brit., ix. 1-5), and was buried somewhere north-east 
Hants. (see all this Johnstone’s fundamental study, Antiquity, xiii. 93-6), have 
topographical hint pointing perhaps the Berkshire the Wiltshire Badbury 
(both are old suggestions). Such identification far from fanciful: Bado, from 
whom the mons’ the obsessio (thus hill-fort) takes its name, ought 
god, and Ekwall remarks that Badda the Badbury’s was legendary hero associ- 
ated with ancient camps’. Professor Tolkien tells that there objection 
the equation Bado/Badda. perhaps cognate with old Irish badud’, 
drown, Greek possibly the local name for Dispater, the Celtic god the 
underworld. See Ozford Dict. Place-Names, 20. 

488. Myres accepts (Collingwood-Myres, 380). 

HE, ii. Ravennas, 423, Chadwick, op. cit. 47. 
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Badonicus, which have dated 486, broke the primacy 
Sussex, may suppose that Oisc, who more likely 
the grandson than the son utilized the loss prestige 
the Sussex house make himself the first independent king 
Thus the name the Kentish royal house would 
explained, and the erroneous information the Ravenna 
chorographer would have excuse. 

The study Britain this dark century invites too easily 
the multiplication hypotheses, that the reasoner soon 
forgets that the improbability hypotheses erected upon others 
increases geometrical progression. easily found 
the company Green, ‘who writes had been 
present the landing the Saxons and had watched every step 
their hoped that this paper reconstruc- 
tions which are only interest the author and him only 
because they are his own have been avoided. 

claimed that the narrative Gildas sound and in- 
telligible, and can used assess the much more dubious tradi- 
tions Nennius and the Chronicle. His errors are there because 
the materials from which worked, 
sources and doubtful traditions, are the materials error. But 
the cause them the intelligence which put into composing 
narrative from such materials. took risks and the luck was 
against him. risked amplification his authority’s bald 
statements early British history. risked (as confessed) 
date and (as can prove) location for the martyrdom 
St. risked combining the traditions which recorded 
restoration Hadrian’s Wall connected with the name 
Maximus and his certain knowledge that Maximus had removed 
troops from Britain. risked combining his observations 
Hadrian’s Wall with the traditions two successful appeals 
risked combining dated document 446 with the 
tradition unsuccessful ‘appeal’. had thought less, 
his credit would higher. This paper attempt reveal 

Aesc) Hengist’s son ii. and 455, 457, 465; but was 
fighting beside his father 455, must have been very old still king 
A.D. 512 (C, 488). the other hand, Hengist’s grandson, not only the 
genealogical chapter 58), but two narrative chapters 38, 56) Nennius, 
well English genealogy (Sweet, English does not seem 
too long gap make Aethelbert, born 530 (see 36], 1), his grandson. 

Welsh sources (e.g. Mabinogion, transl. Ellis/Lloyd, ii. 23, 25; loc. 
cit.) make Osla Gyllelfawr’ (great dagger), commander against Arthur Mons 
Badonicus. One would expect the name Aella and conflation with (HB, 
58), the father (according the authorities conceivable. But 
really only guessing. Aesc, however, has certainly named Aescesdun, 
name for the north Berkshire downs (see Stevenson’s Asser, 235-8); here have 
actual evidence battle between Britons and Saxons (Peake, Archaeology Berk- 


shire, 120)—and the Berkshire Badbury very close 
Plummer edition ii. 28. 4See 
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the evidence his thinking, and justify before critical 
historians the Wisdom’ one who may regarded not un- 
justly their precursor. 


APPENDIX 


ST. ALBAN 


The researches Meyer! have reduced the complicated martyro- 
logical material order and are particular value giving another 
example the way which Gildas treated his sources. The oldest version 
the story, which was composed 500, that contained corrupt 
Turin manuscript the ninth century (D.V.3), version which 
prefaces the story with account the persecution Lyons under 
Severus, whose reign (and indeed before whom) supposes Alban 
have been martyred. From this ‘short’ version was made which 
omitted the historical introduction and ‘cut’ the trial scene few 
words. Later the ‘short’ text was expanded (still without historical 
context) another long’ text with brand-new trial scene. clear 
that Gildas did not work from the Turin recension, does not know 
and driven, confesses himself, guess the date the martyrdom.? 
cannot proved whether worked from the the second 
‘long’ probably was the former, the trial with him with 
occupies far less space than the miracles. Moreover, text all localizes 
the martyrdom, that Gildas’s Thames proves another conjecture.* 
though not necessarily bad one the evidence his disposal. Bede’s 
account the martyrdom (HE, taken almost verbatim from the 
second text, but adds date derived from Gildas’s conjecture 
and localization his own, Verulamium, where mentions the existence 
cult confirmation. Actually Gildas’s Thames fits the circumstances 
the miracle far better than the Ver Verulamium, and London, the 
seat the governor, not Verulamium, the proper for capital 
charge. Conceivably St. Alban lived Verulamium and was buried 
where lived after martyrdom London but perhaps, since the whole 
apparatus trial and river-miracle has been shown Meyer 


fabulous, Bede’s localization may true, indeed the only genuine fact 
the story. 


der Konigl. Gesellsch. phil. hist. Klasse, N.f. viii. 

has often been pointed out that there are difficulties adopting his guess. 
The Severan date the Turin recension likely guess too, based (as its language 
hints) Tertullian, adv. Jud. says Meyer (24), and best 
follow him. Meyer leaves quite open (26). 

can see, furthermore, that the seemingly unparalleled stigmata 
Gildas’s embellishment (he uses again, 14). really looks like survival 
late Roman slang (cf. Cod. Theod., 22, with Godefroy’s note). 

final complication, Levison (Neues Archiv, xxix, 146) has shown that 
the story Germanus’s discovery relics Alban Verulamium, which the 
Vita Constantini well Bede (i. 15) (who following the Vita his account 
Germanus), has actually been interpolated into the Vita (in the best manuscripts 
which missing) from Bede. The truth seems that Bede has inserted short 
passage from the second recension the martyrology. 
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The Jury Presentment and the 


commonly stated that the jury presentment was intro- 

duced into England the Assize Clarendon 1166. Thus 
recent writer refers ‘Henry II’s introduction the present- 
ment jury for crime (1166)’ and describes innovation ‘of re- 
volutionary character ’.2 The law Ethelred, And court shall 
held every wapentake, and the twelve leading thegns along 
with the reeve shall out and swear the relics that they 
will not accuse any innocent man shield any guilty one 
either explained away altogether dismissed purely local 
and temporary application. This attitude seems due the 
influence Maitland. Stubbs, while accepting Brunner’s thesis 
that the jury system whole was continental origin, con- 
sidered that communal prosecution was the one point where 
find the germ more advanced system Saxon England, and 
believed that Ethelred’s law should connected with the later 
jury also thought that this law 
was not without influence the later institution, although 
his view the Anglo-Norman inquest provided the last link for 
the formation indictment jury empanelled for the purpose 
formulating indictments, and capable collecting information 
supposed not always sufficiently realized that 
Maitland himself, though his disinclination accept Stubbs’ view 
plainly read between the lines, did not claim finally 
have refuted it. the contrary, least the History 
English Law, the possibility the occasional use 
sworn presentment before 1166, and even the existence 


indebted Professor Powicke for reading the earlier section this article 
and for advice its presentation. 

Goebel, Felony and Misdemeanor, xxvii. 

Ethelred, (trans. Robertson, Laws the Kings England, 65). 

Constitutional History England, 5th edn. 655, 662. 

English Society the Eleventh Century, 

History English Law, 2nd edn. 144: certainly cannot say that was 
never used, but read very little about it’; and ii. 642: have said—but this 
must still matter doubt—that may have been occasionally used before 
the year 


| | q 
Pi 
| 
\ 
\ 


1941 THE ASSIZE CLARENDON 375 


The evidence for the introduction the whole system 
1166 is, fact, quite inconclusive. The Assize Clarendon 
itself cannot taken establish the novelty the procedure 
which lays down. has long been recognized fallacy 
assume that medieval legislation necessarily entailed some altera- 
tion the law. Moreover, this assize may well regarded 
administrative order rather than piece legislation: 
was the preliminary eyre and, Maitland himself remarked, 
‘served instructions the justices who were being sent out 
closely was associated with the eyre which followed that the 
Pipe Roll which records its profits refers the activities the 
justices the Assize’: the sheriff Shropshire, unlike his 
fellows, does not account for the chattels fugitives quia 
illis non fuit facta Assisa Comitatu and similarly, the 
Inquest Sheriffs 1170 included inquiry into the way the 
Assize Clarendon had been carried out and whether aliquis 
illa injuste retatus While there reason 
why administrative order this sort should not have embodied 
important changes procedure, cannot assumed have 
done so. external evidence, such the new type entry 
the Pipe Roll 1166, appears that the assize involved some- 
thing more than the normal machinery justice, but does not 
necessarily follow that its novelty lay presentment such. 
The theory that the jury presentment was first set 1166 
has recently been challenged general grounds improbability 
‘In spite the views legal historians there seems great un- 
likelihood that before 1166 the criminal cases classed pleas 
the Crown, which date back before the conquest, were left 
dealt with contests between the parties con- 
cerned, initiated the action the aggrieved person alone. 
There was money made the Crown out the punishment 
whether not criminal was put his trial? the profits 
jurisdiction would many cases never have been secured. 
Both official action way presentment, and official pressure 
upon private action seem certain have been operation.’ 
This objection applies with equal force when the establishment 
law and order considered for its own sake. Saxon, Danish, and 


History English Law, 2nd edn. 145. 

Pipe Roll, Henry (Pipe Roll Soc. ix), 60. 

Cf. Assize Northampton, cl. Faciant etiam assisam latronibus 
iniquis malefactoribus terrae 

Serjeants the Peace Medieval England and Wales, 79. 
Adams says the problem detecting criminals: ‘To this problem the 
application the jury method obvious that are tempted express surprise 
that had not occurred someone before this date (1166). far know 
had not’ (Origin the English Constitution, pp. 115-16). 
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Norman kings all took measures secure the arrest and punish- 
ment criminals: would curious had they overlooked 
glaring defect the system police and justice the inadequacy 
private appeal secure accusation all cases. Clearly, the 
case for the continuous practice communal accusation from 
the time Ethelred 1166 calls for reconsideration. 


PERIOD 


Before any attempt made relate them the Angevin 
jury presentment, the position Ethelred’s twelve thegns 
must clarified. Vinogradoff showed conclusively that 
Ethelred cannot explained any basis but that com- 
munal accusation,! but attributed the law Scandinavian 
influence, and Maitland suggested that applied only Danish 
But each these views open question. The 
fact that III Ethelred speaks the wapentake, not the hundred, 
and the Five Boroughs suggests, indeed, that these Wantage 
decrees were drawn for the Danelaw, but does not prove that 
they were peculiar it. Vinogradoff himself pointed out that 
the activities the senior thegns were not confined the Danelaw. 
the strength the opinion the authoritative, the leading, 
men district may said have existed the Anglo-Saxon 
shires Procedure infamia was well-established out- 
side the Danelaw the man bad repute was required the 
triple ordeal,* and the court took action secure his 
was short step from this endorsement private accusation 
taking over the prosecution altogether when for some reason the 
injured party was unable act. does not seem probable that 
the suitors the Saxon courts, who were accustomed declare 
public suspicion, would hesitate take this further step when 
communal accusation was being enforced among their Danish 


Op. cit. pp. 6-8. Op. cit. 142. Op. cit. 

Ethelred, This code was general application English law 
prevails 

Ethelred, ‘if there anyone who regarded with suspicion the generai 
public, the king’s reeve shall and place him under surety that may brought 
justice those who have made charges against him. has surety shall 
slain and buried unconsecrated ground.’ significant that the latter 
event the original accuser, seems, does not have follow his charge, but the 
reeve and court take over the prosecution. Again, this clause seems very closely 
related III Ethelred, and And court shall held every wapentake 
And then they shall arrest those men bad repute against whom the reeve 
taking and cl. but the owner [the accuser] shall fail appear 
the ordeal, shall pay ores and shall lose his case. But nevertheless the lord 
the manor shall cause him (the thief) the ordeal pay double the value 
the goods.’ The two codes dovetail into one another such way that hard 
believe that one applied where the other did not. 
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neighbours, even the Wantage decrees did not apply Saxon 
districts. Secondly, the Scandinavian origin this communal 
accusation means certain. The evidence for its existence 
Scandinavia comes from considerably later period, and there 
are indications that some kind public accusation was use 
England time when Danish influence unlikely have been 
felt. The laws Wessex recognize number offences against 
the state and the community rather than against the individual 
and the kindred. certain cases cannot have been left the 
injured party prosecute, for instance, the case agree- 
ment out court between thief and the owner the stolen 
least the time Ethelred refusal pay toll, 
coining, and probably other infringements the king’s fiscal 
rights were prosecuted but more serious matters 
there seems have been wider duty take action. Every 
individual was expected arrest thief taken the act 
and seems that the captive should not executed 
the spot unless resisted arrest, but should brought into 
court.4 formal trial would follow these circumstances, 
yet seems likely that occasions would arise when some defence 
was allowed, and when, therefore, the captors had present 
their charge. When man was found possession stolen 
property the community clearly had take action. Edgar, 
7-11, lays down that man brings home strange cattle un- 
expectedly must once report his purchase the village 
‘if does not within five days, the villagers shall inform 
the head the hundred and who brought the livestock 
there shall forfeit The head the hundred must then make 
inquiries the alleged purchase, and the claim that was 
made the presence witnesses proves false the suspect shall 
regarded thief, and shall forfeit his head and all that 
possesses and the lord the manor shall keep the stolen livestock 
till the owner hears it, and proves his claim the livestock 
with the help Here, though there suggestion 
jury presentment the hundred court, yet the village 
community must take the initiative, giving information which 
may lead conviction and execution. significant, also, that 
the Frankish empire the public duty censure thought 
have been enforced not only the visitatorial courts but also 
the ordinary folk-courts Without adopting the whole system 


Ine and Athelstan, (cf. Attenborough, Laws the Earliest English Kings, 
212, 4). 

Probably this rule applied also returned fugitives and see Athel- 
stan, 

Wihtred, cl. 26, and Athelstan, 

Esmein, History Continental Criminal Procedure, trans. Simpson, 33. 
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inquest and recognition, the Saxon kings could, therefore, have 
borrowed this practice communal accusation from Francia. 
Its introduction into the local courts would not have entailed any 
vital change their structure, and England, where the growth 
feudalism was less fatal the folk-courts, the Frankish practice 
would have had better chance survival. not necessary, 
therefore, assume that communal accusation was purely 
Danish institution may have been native English growth 
may have been borrowed from Francia. 


The system presentment has two aspects, the report 
crimes which have been committed and the prosecution the 
suspected criminals. unlikely that the first duty was ever 
enforced apart from the second, but for the sake argument 
evidence for the communities’ duty making reports before 
1166 will examined first and that for communal accusation 
will considered separately. 

That communal presentments some type had made 
before 1166 clearly shown two entries the Pipe Rolls. 
The first, from 1158, records amercement ten marks 
Blafeldhundredo pro placito celato’; part this amercement 
was still owing the two following The second entry 
shows that presentment was not confined, might perhaps 
suggested the first case, matters touching the king’s feudal 
purely financial interests: this entry 1163 when the 
sheriff Cambridgeshire and Huntingdonshire accounts for two 
marks due ‘pro murdro celato Lehtunestan hundredo 
Further back still, the Pipe Roll 1130 has numerous references 
whom even Maitland was prepared see the pre- 
decessors Henry II’s presenting although did not 
state the reasons which demand this identification. fact 
difficult see who else they can have been. They can scarcely 
have been concerned with land actions, which strictly speaking 
the use recognition supposed have been this time 


Ibid. Henry II, 65. 

Ibid. Henry pp. 28, 34, 69, 103. These jurors seem represent counties 
rather than hundreds. They probably correspond, therefore, the jury knights 
the shire who later checked the presentments made hundred hundred. 
likely, however, that the hundreds also took part making the presentments 
1130, since they had represented then. Of. references default hundreds 
71, 102 marks silver due ‘de minutis hominibus pro defect. hundr’.’; 151, 
40s. ‘de minutis hominibus pro defect. 
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rare privilege that the large and frequent amercements recorded 
could hardly have been incurred one eyre. Nor likely that 
the and Yorkshire would have offered the 
large sum £100 non amplius sint Judices nec Juratores 
the duty the latter amounted nothing more than reporting 
the king’s feudal interests. 

There reason believe, therefore, that under Henry the 
system presentment was employed the eyre. But this 
not enough, for the eyre this period thought have been 
occasional expedient only, and would not have afforded adequate 
opportunities for the effective exercise the communal duty 
bringing criminals justice. Moreover, some preliminary in- 
vestigation would necessary, and although likely that 
the sheriff already had inspect the frank-pledge tithings twice 
evidence has yet been produced show that already 
held judicial inquiry his tourn. exaggeration say 
that was this problem the preliminary presentment above all 
that made Maitland sceptical the general use presentment 
the Norman period for while his treatment the History 
English Law hesitant and admits, albeit reluctantly, its 
possibility, the earlier introduction Select Pleas 
Manorial Courts, where dealing with presentment the 
tourn, that commits himself most definitely the view that 
the whole system was set the Assize Clarendon. His 
argument here requires closer examination, for can shown 
fallacious, the chief obstacle the recognition the general 
and regular use sworn presentment before 1166 will have been 
removed. 

Maitland’s immediate object in_this introduction was 
establish the relationship between the sheriff’s tourn and the 
court leet, and was only incidentally that dealt with the 
problem presentment the period before 1166. The discussion 
arose out his refutation Stubbs’ suggestion that connecting- 
link between Ethelred’s law and the jury presentment might 
found the leet jury—a suggestion which implied that the court 
leet was older than the sheriff’s tourn. While denying that the 
frank-pledge tithings themselves had the duty accusation, 
Stubbs had said: ‘As matter history seems lawful 
regard the presentment part the duty the local courts for 
which immemorial antiquity may claimed with least 
strong probability. The leet juries the small local courts not 
draw their origin from any legal enactment, and bear every mark 


the utmost antiquity. showing that the leet juries 
Pipe Roll, Henry 34. 
Leg. Henr. (Liebermann, Gesetze, 554.) Op. cit. 662. 
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were themselves later than the juries presentment the 
tourn, the court leet being fact none other than the 
view frank-pledge which had fallen into private hands, Maitland 
had made the second part this theory untenable. went 
general attack the whole. Speaking the tourn, said 


Nowhere our earliest accounts find that the frank- 
pledges have any duty make presentments, nor unless will put 
our trust the well-known and oft-debated passage the Laws 
Ethelred have any evidence that procedure way pre- 
sentment, communal accusation, was known the English law. 
Henry introduced this procedure into the sheriff’s court and thereby 
gave rise the tourns later days. The procedure involved 
representation townships which naturally and speedily became 
implicated with the system frank-pledge, that some districts 
the capitales plegii became the primary presenters. what 
here said true, then the last hope proving that the jury pre- 
sentment English institution very high antiquity gone until 
someone shall find stepping stone between the Assize Clarendon 
and the Laws 


This argument rests two suppositions first, that presentment 
the tourn was first introduced the Assize Clarendon 
second, that presentment must have taken place either the 
court leet the tourn.2 Now Maitland had not 
established the first point. had argued that presentment 
four men the vill, and not the chief pledges, was the original 
form presentment the tourn, which was thus accordance 
with the But show that presentment the tourn was 
accordance with the assize not prove that was introduced 
it. Nor any means certain that the assize contem- 
plated presentment the tourn rather than the county court. 
But even were established beyond dispute that presentment 
the tourn was first introduced 1166, still would not follow 
that was not already employed the ordinary local courts 
shire and hundred. This possibility Maitland entirely disregarded, 
and did so, seems clear, the unwarrantable assumption 
that presentment must sought only the visitatorial courts, 
preliminary presentment the sheriff’s tourn, and the final stage 
the eyre. short, was looking for the Frankish inquest 
English jurors their presentments only reply inquiries 
Stubbs, who had maintained distinction between presentment 


Select Pleas Manorial Courts, pp. xxxvi-xxxvii. 

Maitland’s argument was not altogether fair Stubbs, who had not postulated 
presentment the chief pledges, and who used the term wider sense than 
Maitland would allow, and was apparently thinking public just much private 
courts with police jurisdiction. 
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and But obvious that the type presentment 
which found Ethelred’s law continued after the Conquest, 
would resemble rather the the Frankish folk-courts, 
the community appearing take the initiative occasion arose, 
and should sought, not institutions which are believed 
Norman innovations, but the older local courts. is, then, 
fact the greatest importance that communal presentments 
were made these older local courts long after the time Ethelred. 
Throughout the thirteenth century felonies had presented, 
not only the tourn and the eyre, but also the 
next meeting the hundred and county courts after their 
This fact has been noted Maitland 
Professor and Miss but its signi- 
ficance this connexion seems have been overlooked. can 
hardly doubted that the practice was regular and widespread. 
and both refer it, and Mr. Morris has printed 
list perquisites the country court Kent 1264 which 
reveals the regular amercement, month month, the vills 
which failed send representatives and the hundreds which 
concealed There print evidence this type 
presentment south and central England not only Kent but 
while the border counties, where there was 
frank-pledge and originally sheriff’s tourn, this appears long 
have been the only communal means presenting crimes 


Const. Hist. 662, referring the synodal inquiry mentioned Regino 

greater part the evidence for this type presentment relates, where the 
crime specified, homicide. But Gross seems consider that robbery and arson, 
and indeed felonies general, were presented the local Select Coroners’ 
Rolls, xxiv, and xlii; that burglary had presented proved entries 
the Calendar the Roll the Justices Eyre, 1247, ed. Fowler (Beds. Historical 
Record Soc. xxi, 1939), no. 606: The house Ric. Bello Campo Chaluesterne 
was broken night unknown evil-doers. The vill Chaluesterne did not 
present the case the County Court; therefore amerced.’ Cf. nos. 631 (burglary) 
and 645 (breaking into church). 

Hist. Eng. Law, 564: the township ought attend the hundred and county 
courts whenever has any crime present 

Select Coroners’ Rolls, pp. 

The Early English County Court, pp. 103 and The Medieval English Sheriff, 
122. The Hundred and the Hundred Rolls, 70. 

Britton, ed. and trans. Nichols, 39, 50. Fleta, lib. cap. 27, Fugitivis. 

The Early English County Court, pp. 197 seqq.; Kent (Selden Soc.), 75. 

Select Coroners’ Rolls, pp. 24-5, and see above, 

See below, 382, Cam, op. cit. 127. See below, 382. 

Select Coroners’ Rolls, pp. 60, 61. Rotuli Hundredorum, ii. 29, 308. 

Somersetshire Pleas, ed. Chadwyck-Healey (Somerset Record Soc.), pp. 254-5. 

Select Coroners’ Rolls, 104. 

Rolls the Justices Eyre for Gloucestershire, Warwickshire, and Staffordshire, 
ed. Stenton (Selden Soc.), nos. 738, 762, 896. 
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preliminary the final proceedings the eyre. Thus 
jurors are known have been sent from each wapen- 
take make presentments the six-weekly county The 
Statute Wales required both this type presentment and that 
the sheriff’s tourn enforced Methods varied 
from place place, but four men the vill and twelve the 
hundred are frequently mentioned making the 
seems, however, that some districts the hundred serjeant 
might act for his hundred, reporting the county presentments 
and appeals already made the hundred other places 
his report appears alongside that the hundred. Very often, and 
naturally, the presentment was made representatives the four 
vills which had provided the jury for the coroner’s inquest. That 
this type presentment was practised the time Henry 
proved number amercements for concealment recorded 
the Pipe Rolls; 1185, for instance, the hundreds Dorchester 


and Thame were each amerced quia non presentavit placitum 
corone comitatu 


Thus Maitland’s only valid reason for denying the general use 
communal presentment before 1166 was his failure find 


Some Court Rolls the Lordships Thomas, Earl Lancaster, vi. 
Northumberland, the other hand, the sheriff and coroners are said have made 
‘inquisition matters touching the crown certain sufficient persons’ (Cal. 
Inquisitions Misc. The tourn was introduced into the northern counties 
towards the middle the thirteenth century, cf. complaints this Lancs, 1246, 
Calendar Lancs Assize Rolls, ed. Parker, part 66; and Northumberland 
1268, referring 1246, above, and there evidence for its existence here 
Three Early Assize Rolls, ed. Page (Surtees Soc. 1890), 112. 

Statutes the Realm, 56: And the sheriff shall proceed thus the holding 
his County Court. First shall hear and receive before himself and the Coroner 
and the Suitors the County, the Presentments Felonies and Casualties that 
shall have happened between two Counties, touching the death man, this 
That the four Townships next the place where the fact Manslaughter 
Misadventure shall have happened, shall come the next County Court, together 
with him that found the dead man, and the Welshry, that is, the Kindred the Person 
slain, and there shall present the Fact Felony, the Case Misadventure, and the 
manner either.’ 

the presentments had made both hundred and county court 
evident from Rot. Hundredorum, ii. 308, which shows also that the coroner’s inquest 
did not affect this duty Item dicunt quod ubi solebat esse quod coronator venerit 
aliquem hominem occisum vel mort. faciendi officium suum non invenerit 
quatuor villatas promptas quod illas villatas poneret misericordia rotulo suo. 
Nichilhominus solebat dicte villate illud infortunium presentare wap. 
comitatum set forte ille villate non venerint plenarie wap. vel com. 
non deberent nec solebant hoc amerciari set vic. per rotulum suum 
debet testificare rotulo coronatoris quod sic defecerunt presentacione itinere 
justic. amerciabuntur ille villate causa’. 


op. cit. 70, and Langbein, Jury Presentment and Coroner Columbia 
Law Review, 1933, pp. 1347-9. 

Pipe Roll, Henry II, 107; cf. ibid. 161: ‘de Stanbergahundredo 
(Devon) quia negavit coram justiciis quod cognoverat comitatu’; Henry 
Stanford owes ten marks, quia cum esset serviens hundredi, non pre- 
sentavit placitum corone vicecomiti sibi prius presentatum 


q 
: 
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enough positive evidence for moreover, appears that 
directed his search the wrong place. Presentment can now 
freed from its embarrassing association with the sheriff’s tourn 
and with the eyre itself. That was already being enforced 
the local courts suggested the Norfolk entry from the Pipe 
Roll 1158 pro placito for eyre appears have 
been held Norfolk and Suffolk that year, for some years 
The evidence for presentment here under Henry 
less direct, because the solitary Pipe Roll the reign yields 
information this particular point. But other sources suggest 
that the machinery presentment had already been set the 
local courts. According Leges Henrici Primi and the 
reeve, the priest, and four men from each vill had attend the 
hundred and county courts unless the lord his steward was 
present. difficult understand this requirement except 
the assumption that these village representatives were make 
presentments. They must for the most part have been villeins 
free tenants, even accept the suggestion that period 
did they all owe are thought have attended virtue 
personal obligation, from which the presence the lord the 
village representatives did not absolve them, unless special 
grant from the king. But the judgements were made the free 
tenants: Regis iudices sint barones comitatus state the same 
Leges, qui liberas eis terras habent uillani uero uel cotseti 
uel ferdingi, uel qui sunt huiusmodi uiles inopes persone, non 
sunt inter legum iudices What, then, was the 
object insisting the attendance such persons, the 
absence their lord? Since publicity was already secured 
the presence the free suitors, litigants, compurgators, and 
witnesses, probable that the priest, the reeve, and the four 
men came impart rather than receive information. Some 
confirmation for this suggestion may found later cases which 
reflect the duty the parish priest make presentments. 
the Lincolnshire eyre 1202, Nigel Wyberton was accused 
accepting bribe conceal appeal for the death 
Robert, son Wigan. John, parson Swineshead, was accused 
the same offence and made fine for one Evidently there 

But this not absolutely certain, since the Pipe Rolls this period are apparently 
incomplete. 


Morris, The English County Court, 101. 


Leg. Henr. 29. Morris, op. cit. 108, the evidence the Pipe Roll 
Henry 28, driven the conclusion, spite this statement, that the time 


Henry minuti homines did act But does not seem 


assume that the minuti judices juratores comitatus’ were 
Maitland thought they were the humbler freeholders (History English Law, 546). 


Earliest Lincs Assize Rolls, ed. Stenton (Lincoln Record Soc.), 152, 
nos. 923, 923a. 
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had been conspiracy conceal the fact that appeal had ever 
been instituted the appellor might have since died might not 
have been able willing prosecute the appeal. was the 
duty both the local officials and the presenting jury report 
any such attempt keep the matter out court and defraud 
the king the profits. This case does not stand alone. Atten- 
tion has recently been drawn the amercements priests for 
concealment the Pipe Rolls Henry and the improb- 
ability ordained priest acting administrative official 
this period.1 There some reason, then, suppose that the 
village priest had the duty reporting offences. This duty was 
not imposed the Assize Clarendon, which speaks only 
four men the village. not unreasonable, therefore, 
connect with the requirement his attendance the local 
courts under Henry And the priest came report, 
likely that the reeve and four men came for the same purpose. 
would follow that the lord his steward made the presentments 
was this not unlikely, for would only report 
the suspicions his manorial court, and fact the Pipe Rolls 
record cases the amercement stewards for concealments 
under Henry that this respect the system presentment 
force corresponds more nearly with the Leges Henrici Primi, 
and than with the assize. Again, writ Henry his 
justices, the sheriff, barons, and officials Nottinghamshire, 
shows that the wapentake (and presumably the hundred court 
also) was required send representatives the shire court and 
king’s the actual trial serious cases this 


Langbein, ubi supra, 1350, 75; cf. Pipe Roll, Henry 67: Rogerus 
presbiter debet pro concelatione cujusdam occisi. x.s. Algaro presbitero 
pro eodem’; ibid. Henry II, 77, Ralph the Chaplain Boleherst amerced 
‘pro falso dicto pro morte cujusdam hominis sine secta’; also ibid. Henry II, 
22, and perhaps ibid. Ric. 25, and ibid. John, 116, but here clerks appear, 
not priests, and they may have been local officials. 

That his attendance was actually enforced suggested the cases quoted 
Douglas, The Social Structure Medieval East Anglia, pp. especially that 
the parson Brandon who, 1277, held land condition finding one man 
attend the tourn and unum hominem quolibet adventu iusticiarum inquisitorum 
domini regis eodem comitatu custum suum proprium perficiendum quattuor 
homines prepositum’. significant that the priest had discharged rather 
similar duty 1086, when the Domesday jurors consisted the priest, reeve, and 
six see the heading the Ely survey, Stubbs’ Select Charters, 101. 

dapifer Abb. Selebi. deb. pro plac. celato’, Pipe Roll, 
Henry II, 48; Nicholaus dapifer comitis Ferrariis redd. comp. xxs. quia 
quod alii dixerunt thelonio ibid. Henry II, 167; ballivus 
and Oliveri’ for concealing arson, ibid. Henry II, 40; prepositus 
comitis Gloecr’ falso dicto’, ibid. 114, but not clear whether was 
acting for the earl conjunction with the four men. 

Dugdale, Monasticon, vi, part iii, 1272, no. 20, quoted Morris, English 
County Court, 104 The writ states: ‘Si wapentachium episcopi Lincolniensis 
Niwercha defendit versus pro dimidio wapentachio, tunc praecipio, quod 
non summoneatis inde placita mea comitatus, nisi tantummodo duos 


| 
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period normally took place the county court before the local 
justiciar, probable that these four representatives from the 
wapentake court were required attend for the purpose 
carrying the presentments stage any rate, 
clear that the appropriate, and already complicated, machinery 
for presentment existed. Village representatives attended the 
hundred court and could make their report representatives 
the hundred attended the shire court and could pass 
the village representatives had attend here too, and were thus 
position check the correctness the hundred’s report.? 
Representatives the hundred are known have presented 
least one thing—the Englishry murdered 

For the communal duty accusation there clear evidence 
from the reign Henry This evidence comes mainly from the 
regulations concerning the murder fine, payable the district 
which Norman was found slain, the slayer went 
Leges Henrici Primi, 92, 16, decrees: ‘Si hundretum compellet 
aliquem quod murdrum fecerit, ille neget, expectetur redic- 
cione murdri, donec inde finis sit’. The hundred could make 
accusation, then, and might hope doing avert the fine. 
natural infer that the object the fine was secure such 
accusation, failing appeal, and that the hundred’s power 
accuse should regarded duty rather than right. Yet 
Sir William Holdsworth, who has noted this clause, refuses see 
any such public duty, and this spite the fact that 
quotes connexion with the twelve thegns Ethelred’s law. 
duties these xii senior thanes’, declares, ‘may 
accounted for without supposing that they were summoned 
present the offences committed individuals—a matter Anglo- 
Saxon times left the injured party know that the hundred 
could accuse person Quod murdrum fecerit (Leg. Henr. 
xcil. 16), that might wish prove that murdered man was 
not French, xii melioribus xcii. 11); thus 
the xii senior thanes may have acted behalf the hundred 
when the hundred was appears follow that 
accusing man murder the hundred was merely acting its 
own interests, presumably avoid paying the fine. Thus 
have the singular result that the suitors the hundred court, 
acting private capacity save their own pockets, might 

probably had other duties, however, such reporting the earlier stages 
appeal, e.g. attesting that wounds had been displayed the hundred court. 
But this duty was closely related that presentment, which included reporting 
appeals which had been dropped, possibly through the death the appellor 
result the wounds displayed when made his appeal assault mayhem. 

tempting see the system double presentment Leis Willelme, 51, 


below, 392. 
Leg. Henr. 92, 11. History English Law, 5th edn. 12, 10. 
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bring charge murder, but must not suppose that the 
hundred court its its normal—capacity had the 
duty accusing the suspect, that the murder fine was calculated 
bring about this very result. But that this was its inevitable 
effect, given the hundred’s right accusation, can scarcely 
denied. Nor can asserted that the circumstances which 
would need exercise this right were altogether exceptional, 
because rule the murder would brought light the 
victim’s kin appealing the murderer. has been shown that 
least 1162 the hundred court itself had the duty reporting 
murders. Even this rule did not hold good under Henry 
and there reason doubt that was already force—there 
were other ways which the murder might brought light 
apart from appeal. The kindred, obviously, might report the 
crime and yet unable name any suspect. Henrici 
Primi, 75, shows, too, that other people might report and 
were actually encouraged the prospect obtaining the 
kindred’s share the officials were, doubt, 
expected report all cases which came their and 
all probability the finder the body had already, the 
thirteenth century, report run the almost certain risk 
being himself suspected. The obligation raise the hue and 
cry when was discovered that crime had been committed 
ensured that many people would position report it. 
There reason, short, suppose that the occasions when 
the hundred would need exercise its right accusation order 
escape paying the fine were much less frequent under Henry 
than under Henry and his The wording Leges 
Henrici Primi, 92, 16, does not imply that such accusation was 
exceptional that had not hitherto proved necessary lay 
down regulations for its use. What had been doubtful was not 
whether the hundred could accuse, what was the correct 
procedure, but what was happen the murder fine the rare 
event the accused appearing court answer the charge. 
This clause laid down that accusation was not, this event, 
enough avert the fine: the hundred’s charge must proved 
unless had already been tacitly admitted, was the great 
majority thirteenth-century cases, flight. Whatever the 
intention, then, the effect the murder fine was convert the 


Francigena qui parentes non habeat murdro perimatur, habeat precium 
natalis eius qui murdrum cf. cl. 91, la. 

Pipe Roll, Henry 73: Rogerus fil. Elyon. Scutellar redd. 
compot. vii arg. pro Latrone quem celavit’. Roger seems have been 
official (see 107). possible that this entry refers approver, not 
ordinary case theft. 

Presentment Englishry was probably simpler matter, but the hundred could 
not always count averting the fine this way, see below, 390. 
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hundred’s right accusation into duty. The only possible 
doubt whether this was its original object, whether, short, 
its imposition under William the Conqueror implies that com- 
munal accusation also was use his reign, clearly was 
Henry 

has already been pointed out that Leges Henrici Primi, 92, 
16, does not itself institute presentment, but takes its existence 
for granted. The date when this decree was promulgated not 
the Leges are believed have been compiled between 
1109 and 1118, but individual clauses are much earlier. Com- 
munal accusation, introduced before the promulgation this 
clause, must attributed latest the beginning Henry I’s 
reign. But its use was essential give point the murder fine, 
and highly probable that goes back far the fine itself. 
The function the fine, was not enforce this duty, must 
have been either act deterrent, threatening reprisals the 
conquered population any the conquerors were assassinated, 
punish any neglect the public duty But neither 
these explanations will hold water. The first immediately 
suggests the use communal accusation, for while reprisals are 
frequently employed similar circumstances subdue con- 
quered people, they can usually averted the community’s 
surrender the guilty far severer individual punishment. 
Moreover, the main object the fine was act deterrent, 
there seems reason why should not have been exacted 
when the murderer was discovered and punished through the 
action the victim’s lord kin, but clear that was not 
payable such cases. Again, the Articuli Willelmi required the 
fine paid the first instance the lord the murdered 
Obviously this liability the Norman lord was in- 
centive rather than deterrent Saxon rebels and terrorists 
its object, far was concerned, must have been encourage 
him avenge his follower. could not pay the full amount, 
then the village hundred had make up. But the lord’s 
share the fine was punishment for neglect his duty 
bringing the murderer justice, only reasonable suppose 
that the hundred’s share was regarded the same light. 
clear, least, that the object the fine was not inflict general 
reprisals, but secure the punishment the guilty individual. 
the hundred could not, like the lord, make accusation, the 
purpose the fine must have been spur its police activities. 
fact, this the obvious sense Leges Henrici Primi, 92, 


supposed have had police function all, but have been 
pure extortion. But the Conqueror was too politic exasperate his new subjects 
uncertain and pointless exactions. 

Articuli Willelmi, cf. Leg. Henr. 91, 
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‘Si intra terminum malefactor capi possit iusticie reddi, 
quietum sit hundretum and Leis Willelme, 22, murdre 
‘Si quis Francum hominem occiderit, non capiant homines 
uisneto occisorem infra ebdomadam offerant iusticiariis 
ostendum quamobrem hoc ille pro murdre xlvii 

But the second explanation, that the hundred was fined merely 
for its failure arrest appellee, open even more serious 
objection. individual not communal punishment was the aim, 
must have been apparent that appeal was highly inadequate 
the sole means securing it. have just seen, was not 
left entirely the relatives lord bring the murder light. 
But there were occasions when neither lord nor kin was 
position report the death—the relatives many cases would 
still Normandy—there must have been many more occasions 
when was impossible for them name the murderer. 
definition murdrum meant secret killing, and thus would not 
obvious where the guilt lay. And identification was particularly 
difficult for the Normans, strangers and conquerors amongst 
hostile, only half-subdued there need history 
personal enmity between him and his victim point the 
murderer. Thus the problem confronting the Normans was nor 
much arrest identification indeed arrest, Britton later 
was not essential, for the fugitive, only were 
known, could punished outlawry and forfeiture his 
property. general grounds, then, most unlikely that the 
Normans were content with compelling the hundred arrest the 
appellee they are far more likely have tried persuade 
also identify the guilty. This general argument confirmed 
Leges Henrici Primi, 91, and 92, which show that the 
fine was payable, not only when the appellee was not captured, 
but also when the murderer remained unidentified. Nor there 
any hint that the latter case only the lord, who could have 
made appeal, incurred the fine. the contrary, the lords 
seem very quickly have passed the entire liability the 
hundred. could not accuse, the hundred would have been 
fined even when had had opportunity make arrest. 


Bracton puts more the vill and hundred are fined ideo, quia inter- 
fectorem non habuerunt’, Legibus (Rolls Series), ii. 386; his evidence late, 
but his account the fine based earlier sources, see below, 389. 

and trans. Nichols, 38: ‘It shall not adjudged any 
case where the felon shall known, that the felony may punished outlawry 
otherwise attainted’; cf. Bracton, Legibus, ii. 388, quoted below, 389, 

quis Francigena uel Normannus uel denique transmarinus occidatur, 
tantis res calamitatibus inuoluta sit, murdrum pertrahatur, interfector 
ignoretur uel denique fugiat, intra vii dies iusticie regis non reddatur xlvi 
argenti persoluantur.’ 

enim habetur, alienigena occidatur, quis hoc fecerit, ignoretur, 
uel diem non reddatur.’ 


t 
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Its share the fine cannot, then, have been simply penalty for 
neglect its duty, unless this duty included identification and 
accusation. Moreover, there was tradition that originally the 
fine was payable only when the murderer remained unidentified. 
Bracton, followed Britton, spoke though this rule still held 
good his time, although was certainly not then observed, 
and was probably merely repeating earlier statements this 
has recently been pointed out that, far back 
the Leges Henrici Primi was stated that formerly was not 
murder the slayer were known, even though not captured, but 
that this was longer true ’,? and that the same belief implied 
the account the fine the Dialogus Scaccario. There 
reason doubt the truth the very explicit statement 
homo dicebatur antiquitus cuius interfector nescie- 
batur, ubicunque vel quomodocunque esset inuentus; 
adiectum licet sciatur, quis murdrum fecerit, non habeatur 
intra vii dies the fugitive could made suffer through the 
loss his property, and yet the later extension the fine 
cases failure arrest would very natural, for would 
found that content with outlawry was encourage pro- 
fessional brigandage. But the statement true, then 
regard the murder fine penalty for failure arrest absurd 
there could question arrest until the suspect had been 
identified, and identification averted the penalty occasion 
could ever arise when the fine was incurred this count. Even 
the statement incorrect, shows that the compiler the 
Leges believed that the chief object the fine had always been 
secure identification, and had communal accusation been 
recent innovation his statement would have been patently absurd. 
Thus the second explanation the murder fine is, like the first, 
untenable, and seems clear that the hundred had the duty 
accusation least from the time when the Conqueror instituted 
the fine. 

That the murder fine was originally introduced for the express 
purpose extracting communal accusations the view taken 
the author the Dialogus 


says, properly means the secret death anyone 
whose killer not known. For the term equivalent 
secret the state the kingdom immediately after 
the Conquest, those who remained the conquered English used 
secretly lie wait for the suspect and hated race the Normans 
and clandestinely slay them woods and remote places, wherever 


Legibus, ii. 388: Excusatur patria prestatione murdri, interfector 
cognitus fuerit, sive captus fuerit sive non, quia ibi convinci poterit felonia vel per 
sectam vel per inquisitionem patriae, sic quod utlagatus sit 

Hamil, Presentment Englishry and the Murder Fine Speculum, 1937, 
295. Leg. Henr. 92, 


& 
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opportunity offered. avenge them, the king and his ministers for 
some years persecuted the English with exquisite torments, but 
without making them desist they took counsel and decided that 
the hundred which Norman was found slain should sentenced 
pay large sum the Exchequer—£36 £44 according local 
differences and the frequency the the killer appeared 
(exstabat) his identity was revealed his flight. This was done, they 
say, order that the penalty inflicted the public might secure the 
safety travellers, and that everyone should hasten punish such 
crimes surrender the guilty justice, whose act the whole 
neighbourhood suffered such heavy loss.’ 


According this account the object the fine was from the 
first secure the surrender the guilty the community, and 
since the fine was not payable the murderer was identified but 
not captured, must include not only arrest but also 
accusation. This interpretation the fine natural that 
may contended that the author had real evidence for it, 
but simply fabricated plausible story fit with the practice 
his own This may well true: least admitted 
that his account the fine the obvious one. But does afford 
further reliable evidence for the use presentment before 1166, 
not under the Conqueror. The Dialogus, true, was written 
after the Assize Clarendon had been issued, but not long after— 
within dozen years. The author must therefore have been 
familiar with procedure before 1166: had new, and new then 
revolutionary, method accusation been introduced that year, 
exchequer official, could not have failed notice it. 
Under Henry then, and all probability under William 
and II, communal accusation was made cases murder. 
need not assumed that this was done only when the victim 
was Norman, for this was point which would not this date 
determined until all attempts bring the slayer justice 
had failed and while the murder fine served reminder 
the hundred its duty presentment cases homicide, 
does not follow that the hundred was not expected, penalty 
the fine for concealment, prosecute criminals other than 
homicides. The duty presentment was burdensome, but once 
the machinery for existed was little more trouble make 
the fullest use it. That presentment before 1166 was not 


Dialogus Scaccario, ed. Hughes, Crump, and Johnson, 99. 

That the fine was still regarded the thirteenth century penalty for failure 
present suggested case from 1221, which was decided that manor 
which had its own presenting jury the eyre should answer for the murder fine 
itself apart from the hundred’ (Rolls Justices Eyre for Lincs and Worcs 
(Selden Soc.), 535, no. 1072). 

Leg. Henr. 92, 11. Later, when Englishry was presented the relatives, 
not the hundred court, the presentment was made immediately, generally the 
coroner’s inquest. 
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confined cases homicide shown the evidence Glanvill. 


describing the procedure cases appropriation treasure- 


Placitum occultatione inventi thesauri fraudulosa ubi certus 
apparet accusator modo ordine predicto solet tractari. infamiam 
autem non solet aliquis iuxta legem terrae per legem apparentem 
purgare, licet aliter per assisam fiert posset, nisi prius convictus fuerit 
vel confessus curia aliquod genus metalli loco proposito invenisse 
recepisse. super hoc convictus fuerit, praesumptione contra 
eum faciente, tenebitur purgare per legem 
amplius ibi invenisse vel 


Lex terrae here contrasted with assize, and can hardly 
doubted that stands the latter the relation common 
statute law. Glanvill evidently regards the assize temporary 
and inconceivable that such assize should have 
been absorbed into the lex terrae within twenty years. The pro- 
cedure required the lex terrae cannot, therefore, have been 
introduced any Henry II’s assizes; indeed, neither the 
Assize Clarendon nor that Northampton requires present- 
ment cases appropriation treasure-trove. And the lex 
terrae allowed prosecution infamiam these cases, there 
was certus accusator. 

The procedure after presentment evidently varied with the 
circumstances the case. suspicious character, one who had 
previously been convicted this offence, had apparently 
the ordeal. the accused was good character was probably 
required clear himself Glanvill’s statement 
leaves this point undecided, but unlikely that there was 
intermediate stage between the most severe method proof, the 
ordeal, and complete immunity. Moreover, Glanvill implies that 
the man accused homicide the presenting jury was sent 
the ordeal only had been taken flight the hue and 
cry, and this was lawfully attested court per iuratam patriae 
This rule conflicts with the Assizes Clarendon and Northampton, 
and probable, therefore, that this too was part the lex 
terrae opposed the assizes. Incidentally, then, provides 
further confirmation the use communal accusation cases 
homicide before 1166. But Leges Henrici Primi, 92, 14, shows 


Woodbine’s text has per legem terrae’, but this variant reading obviously 
the correct one. 


Legibus, lib. xiv, cap. ed. Woodbine, pp. 

below, 403, for other evidence the temporary character the assize. 

Lib. xiv, cap. pp. 177-8. Ordeal rather than compurgation seems implied 
the phrase, subire similar rule later held good 
London, though only compurgation was force there. The Great Law was required 
only cases come mort homme, ceo aveke siute, aveke crie, aveke 
tesmoigne’ (Liber Albus, 111). interesting note that compurgation was 
used after indictment London and certain boroughs, despite the Assize Clarendon. 


i 


392 JURY PRESENTMENT AND July 


that such cases the accused did not escape scot free when 
did not the ordeal. werelada pernegetur 
states, ‘ad purgandum uero uel respondendum super hiis sufficit 
compellacio parentum bello uel anteiuramento, uel per legalem 
personam uel per publicam fuerit, uel [si] iter unum simul 
habuerint, uel aliquod huiusmodi—et quando ubi simul fuerint 
uel etiam ire uel odium uel mine intercesserint.’ 
seems safe infer, therefore, that compurgation was the rule 
when communal accusation was based suspicion and circum- 
stantial evidence only. The clause inculpato 
Leis Willelme leads the same conclusion. runs: ‘Si 
est alcons, qui blamet seit dedenz hundred iiii humes 
retent sei xii main According Maitland, the 
word common the early rolls describing the 
position one against whom the jurors make presentment. 
our English documents rettatus, publicatus, diffamatus, 
malecreditus seem approximately equivalent but would 


alone, this clause would not prove the existence communal distinct 
from officio prosecution. The question the relation between the two complex 
one and discussion must postponed later occasion. But may said 
here that highly unlikely that officio prosecution cases touching life and limb 
existed this period independently presentment jury. The evidence discussed 
Powicke (Magna Carta Commemoration Essays, pp. see below, 409), shows 
that 1189 any form prosecution serious crimes (involving imprisonment before 
trial) other than appeal communal presentment was considered irregular. Had 
officio prosecution such cases been lawful before 1166 hardly believed 
that Henry would have given this prerogative, even favour presentment 
the jury. There are two entries the Pipe Roll 1130 which seem imply 
public prosecution but again would not themselves prove that this was pre- 
senting jury. These are the amercement for concealment thief, 73, quoted 
above, 386, and the entry 102: Willelmus filius Rogeri ponte Alerici 
deb. auri habeat pacem morte Willelmidel Rotur. eum appelauerit 
defend. The most natural explanation this that William had been 
accused jury and had obtained pardon from the king because the homicide 
had been considered justifiable. But possible that had been appealed one 
relative who had failed prosecute his appeal, the case then proceeding the suit 
the king. The pardon would not then exclude the right relative with equally 
good title appeal so. Had been convicted appeal, the right other 
relatives would have been excluded, least Bracton’s day (De Legibus, ii. 432, 
436). The case from the Northants. Assize Roll, 1202-3, 14, no. 66, which first 
sight suggests that second relative might appeal after conviction and pardon, 
really instance pardon for flight and outlawry condition appearing court 
answer the original appeal: the appellor the same, only has new champion. 

Willelme, 51. The Latin version is: ‘Si quis hundredo inculpatus 
fuerit iiii hominibus rectatus, purget manu xii’. 

History English Law, ii. 642, this showing the clerici retati’ the 
Constitutions Clarendon, clause would contrasted with the accusati’ who 
follow, and would imply presentment the secular courts two years before the Assize 
Clarendon—‘ Clerici retati accusati quacunque re, summoniti Justitia regis 
venient curiam ipsius, responsuri ibidem hoc unde videbitur curiae regis quod 
ibidem sit But though this the probable meaning the clause, 
rettatus could this time used for both public and private accusation cf. Pipe 
Roll, Henry II, 49: Will. Morel. deb. quia retawit seruientem Regis 
infidelitate defecit 
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rash insist this interpretation the word, which occurs 
There is, however, safer ground which equate 
this clause with present for Leges Henrici Primi, 65, lays 
down that ‘Si quis adeo sit incredibilis hundreto tribus 
simul accusetur, tunc nichil aliud interueniat, quin triplex 
ordalium The man who suspected the hundred and 
rettatus four men merely has find one 
the ordeal. seems clear that the first case there communal 
presentment based suspicion and followed compurgation, 
the second definite accusation private appellors acting 
independently. Incidentally, comparison these clauses once 
again reveals the use presentment the Norman period, and 
quite possible that these four men should identified with 
the village representatives the hundred 

One further point must considered before safe speak 
the jury presentment this period. there any evidence 
that communal accusation was made oath? far the 
early eyres are concerned there can doubt that presentments, 
they were made all, were sworn, since the evidence for 
presentment the eyre consists just the numerous references 
juratores the Pipe Roll 1130. But the use jury 
the eyre under Henry cannot, course, taken evidence 
for its use the local courts for the continuous use the type 
presentment enforced Ethelred. The clauses the Leges 
Henrici Primi which relate communal accusation throw 
light this point, but another clause shows that presentment 
Englishry was made the oath twelve men, and highly 
probable that the accusation was made the same way. Indeed, 
would difficult find any stage judicial procedure 
which oath was not required. Moreover, Glanvill’s account 
prosecution infamia cases homicide suggests that, per 
legem terrae, the circumstances had attested per 
patriae. There reason doubt, therefore, that, wherever 
they were made, presentments were sworn, deny this 
score that the system found operation the Norman period 
was the continuation the presentment under Ethelred 
twelve thegns, whose charges were sworn the relics. 


Following Canute, 30, trans. Robertson, Laws the Kings England, 189: 
‘Thoroughly untrustworthy men. anyone has forfeited the confidence the 
hundred, and has charges brought against him such extent that accused 
three men once, other course shall open him but the triple 
ordeal’, appears from III Ethelred, 13, that the man accused the twelve 
thegns, eight them, harbouring breaker the peace, could clear himself 
the oath thirty-six compurgators, nominated the reeve. 

See above, 385. Leg. Henr. 92, 11. 
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The evidence for the use communal England 
under the Norman kings greatly strengthens the case for its 
descent from this earlier English source. Yet may still 
contended that the Norman kings brought the system with them 
from Normandy, not indeed from the Norman secular courts, 
where there evidence for its use, and where, moreover, this 
seems precluded the very limited scope ducal authority 
this but from the ecclesiastical courts. Maitland 
hinted this theory when wrote 


the time Glanvill the accusing jury has also become part 
the ordinary mechanism justice. The first definite tidings get 
are somewhat puzzling. all seeming Henry insisted, first for 
Normandy the year 1159, and then for England the year 1164, 
that the ecclesiastical courts ought make use this institution. 
Laymen ought not put answer those courts upon mere 
unsworn suggestion ill fame. Henry seems forcing this 
rule upon reluctant prelates, and the same time asserting that 
isan ancient rule. From this may perhaps infer that the synodal 
jury, described Regino Priim, had been known Normandy 
—it may be, England also—but that late had been thrust 
aside laxer procedure which was less fair the laity. This part 
the story must remain very obscure. However 1166 the 
accusing jury becomes prominent.? 


The implication that Henry borrowed the system from the 
Norman church courts naturally appealed Haskins, the historian 
Norman institutions, but even did not put this theory 
open serious objection. The jury described Regino 
Priim was even more remote from the decree Falaise 1159 
than was Ethelred’s law from the Assize there 
evidence, Haskins admits, that had been known 
Normandy and the only evidence which has been adduced 
show that any kind synodal jury was used Normandy before 
1159 inconclusive Haskins quotes the agreement between the 
bishop Avranches and the abbot Mont-Saint-Michel 1061 
which mentions witnesses, not accusers, and iwramenta, but these, 
acknowledges, are not necessarily presentments. Professor 
Goebel, while agreeing that presenting jury was probably used 
the Norman ecclesiastical courts, describes this piece evidence 
himself sees better evidence for this view 

machinery both visitatorial and local courts was lacking altogether was 
not under ducal control. According Goebel, the first unmistakable traces 
public order for which the duke assumes responsibility not appear until the year 
1080, the date which marks the establishment clear ducal enforcement the truce 
God. shall prove that the truce God was the starting point for all public 


(Felony and Misdemeanour, 282; cf. pp. 287, 338, 416). 


Hist. English Law, 151. Norman Institutions, pp. 226-8. 
Op. cit. 324, 125. 
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the Decrees Lillebon, cap. but means clear that 
jury parishioners intended here, rather than individual 
informer. the other hand, such jury was use the 
English church courts, for, Brunner pointed out, the Council 
London 1108 provided for the presentment their 
parishioners priests who contravened its decree against clerical 
Moreover, Haskins quotes English case 1158 
which shows that the Norman decree 1159 was not Henry’s 
first attempt protect the laity against unsupported officio 
prosecution the church courts; complaint was made the 
king the infringement his decree that one should 
accused the deans sine alio does not appear 
whether this decree applied all offences only, this 
particular case, adultery, nor the jury presentment 
mentioned specifically but significant that the Constitutions 
Clarendon purport statement custom and other 
matters quae observari teneri debent have 
introduced innovations among them would 
Henry’s whole case. more than possible, therefore, that 
clause simply embodied his earlier decree, which reference 
had been made 1158, and that the Decree Falaise extended 
this English regulation Normandy. short, the theory 
Norman and ecclesiastical origin for the jury presentment 
rested mainly the sequence dates 1159, 1164, 1166 which 
seemed mark the progress the presenting jury from Norman 
English church courts and thence the secular, but this 
apparent progress has been shown illusion, and may 
well that the system was imported into Normandy from 
England. cannot proved that presentment was known 
Normandy the time the Conquest, even the church 
courts England, the other hand, known definitely 
from III Ethelred, have been use secular courts 
almost within living memory, and there reason whatever 
suppose that had fallen into disuse between the time Ethelted 
and the evidence, far more reasonable conclude 

Norman Institutions, app. 331. 

this gap may bridged the general argument connecting communal 
accusation with communal penalties valid, for seems clear that some kind 
murder fine existed before the Conquest. According Leges Edwardi Confessoris, 
16, followed Bracton (De Legibus, ii. 384), the fine was first introduced 
Canute protect his Danish followers. The statement the Dialogus Scaccario 
that William introduced may explained the greater severity his fine. 
The Articuli Willelmi, after imposing heavy fine for the murder Norman, con- 
tinue: But every Frenchman who, the time King Edward, kinsman, was 
admitted the status Englishman shall paid for according English 
law’ (clause trans. Robertson). Henry I’s coronation charter states, remit all 


murder fines (murdra) incurred before the day which was crowned king, and 
those which have been committed since shall justly emended according the law 
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that William found the system work England than that 
brought with him from Normandy. 


Tue 1166-1215 


the evidence from the Norman period and the Pipe Rolls 
prior 1166 has been correctly interpreted here, new estimate 
must made the intention and effects the Assize Clarendon. 
The first clauses deal with the presentment, imprisonment, and 
trial suspected robbers, murderers, and thieves each county 
inquiry made for them and their receivers through each 
hundred twelve men the hundred and four lawful men 
each vill oath. The justices are make the inquiry before 
themselves and the sheriff before himself (cl. 1). And whoever 
found the oath the aforesaid suspected defamed 
and sent the ordeal water (cl. 2). Later clauses extend 
this inquiry the franchises. Then come clauses regulating 
certain points connexion with the trial: while suspects are 
guilt there direct proof. Anyone found possession stolen 
property, suspect, notoriously bad repute and having 
warranty not have his law, but condemned unheard. 
not reputed guilty, yet account his seisin the 
property the ordeal water (cl. Anyone who 
has once confessed robbery, murder, theft, harbouring 
robbers, &c., may not later make denial (cl. 13). Clause deals 
with the fate those who succeed the ordeal: those the 
worst reputation, openly held guilty the testimony many 
and lawful men, are abjure the realm. According the 
Assize Northampton, those presented for minor offences, 
successful, should allowed remain the country finding 
pledges for their good conduct. Nothing said the Assize 
Clarendon the punishment those who failed the ordeal, 
but that Northampton stated that was decreed 
Clarendon that they should lose foot. Most the remaining 
clauses the assize embody scheme for tracking down fugitives. 

now possible see just where the novelty the assize 
lay. The work the earlier jury presentment had probably 
consisted very largely straightforward reports crimes com- 
mitted and criminals whose flight was tantamount confession 
appeals made and not prosecuted accusations made the 
dying victims who undertook bring appeal should they 
King Edward’ (cl. the actual crime murder was unemendable (Leg. 
Henr. 12, 1), the second part this clause must, like the first, refer the fine. 


Maitland considered that the murder fine existed Danish districts before the Con- 
quest, The Criminal Liability the Hundred Collected Papers, 246. 
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recover and, finally, charges against those taken the act 
possession stolen property, false coins, treasure-trove. 
Mere suspicion might provide ground for indictment, but reasons 
have already been given for thinking that charge based 
suspicion circumstantial evidence alone could rebutted 
compurgation. Glanvill, has been pointed out, distinguishes 
between the proof required the law the land those presented 
and the proof required them some assize: the one ap- 
parently content with compurgation, the other may demand 
ordeal. This exactly what the Assize Clarendon does: 
sends every suspect the ordeal though where there are highly 
incriminating circumstances, together with notorious ill-fame, 
purgation ordeal longer allowed and defence 
the decree that even those who succeed the ordeal shall abjure 
the realm, ipsi fuerint pessimo Thus every 
point the assize tightens the procedure for dealing with robbers, 
murderers, and thieves where before more severe proof than 
compurgation has been required, there now ordeal; and 
even success the ordeal not bring complete impunity 
where there has been ordeal the testimony jurors now 
accepted final. passing, may remarked that 
hardly credible that Henry should one blow have introduced 
new type accusation and deprived the accused the full 
benefit the traditional modes proof. the same time, the 
fact that the punishment suspects who failed the ordeal 
amounted only mutilation suggests that the new procedure 
was considered, not irregular, least less conclusive than 
appeal and presentment based direct evidence 
Although these clauses are very far from appearing introduce 
the system presentment, clause must admitted, seems 
first sight furnish clearer evidence its novelty. runs: ‘Et 
illis qui capti fuerint per praedictum sacramentum hujus Assisae, 
nullus habeat curiam vel justitiam nec catalla, nisi dominus rex 
curia sua coram Justitiis ejus, dominus rex habebit omnia 
catalla eorum. illis vero qui capti fuerint aliter quam per hoc 
sacramentum, sit sicut esse solet Procedure sworn 
presentment certainly seems contrasted here with what 
customary and due, and appears have been necessary 
legislate the relation the new procedure existing institu- 
tions. But there reason, will shown presently, think 
that the inquiry 1166 was regarded temporary expedient 
hoc sacramentum may taken, then, stand for the proposed 
inquiry, not for sworn presentment general. Clause was 
obviously aimed against the franchise-holders who had the right 


Leg. Henr. 31,5: nemo capitalibus placitis testimonio conuincatur 
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the chattels tenants convicted their courts, and not 
unlikely that some lords having already secured exemption from 
attendance the local courts were employing the procedure 
presentment their own, the later courts leet, the detri- 
ment, not only the king’s financial interests, but also the 
whole police system. For this, Henry now envisaged it, 
depended for its effectiveness upon its forming comprehensive 
and centralized whole. The same anxiety ensure that the 
franchises did not remain outside this sytem seen clause 
which forbade any one prevent the entering his land 
liberty order inspect the frank-pledge tithings, clause 11, 
which insisted that permitted enter all lands and liberties 
without any exception whatever arrest illos qui rettati fuerint 
vel publicati quod sint robatores vel murdratores vel latrones vel 
receptores eorum, vel utlagati vel rettati and 
clause which forbade the franchise-owners shirk the duty 
making The exceptional nature this inter- 
ference with the immunities clearly brought out Henry II’s 
last charter the bishop Durham; the assize was 
held his lands, but was not prejudice his liberties and ancient 
customs. object, for this occasion least, was retain 
the machinery presentment entirely his own hands. was 
only natural that should claim monopoly the profits also. 

Henry’s treatment the franchises justified the remaining 
clauses the assize, which reveal determined drive’ against 
fugitives from justice. His intention was secure their capture, 
whereas under the earlier system had had too often 
content with their outlawry and the forfeiture their goods. 
The police system had been too much localized. the fugitive 
escaped leaving trail, there was attempt trace and capture 
him. were appealed the county court would time declare 
his outlawry and that would the end the matter. Henry 
proposed remedy this defect greater centralization. Itiner- 
ant justices were travel from county county and the informa- 
tion obtained each was pooled this way, was hoped, 
fugitives would run earth. The fugitives were sought 
throughout all England ‘et eorum catalla capiantur opus 
regis’ (cl. king, incidentally, would obtain not only 
the chattels they had abandoned one district, but also those 
they had carried away with them had since acquired. The 

the fines for default the eyre the franchises, Pipe Roll, Henry 
106; ibid. Henry II, 102: Widon. Valle redd. comp. 
quia noluer. uenire coram Iust. dicenda plac. corone 

Quoted below, 403; cf. Lapsley, County Palatine Durham, 163. This 
charter limited, the names the witnesses, 1163-1166. can only, there- 


fore, refer the Assize Clarendon, which conclusion confirmed its 
(Round, Geoffrey Mandeville, 112, 6). 


| | 
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scheme was follows: strangers must find pledges after one 
night (cls. and 16), and the sheriff’s view frank-pledge, 
held without hindrance within liberties (cl. 9), would show the 
sheriff exactly how many newcomers had within his bailiwick. 
Clause 19, moreover, required him, soon received the 
summons from the itinerant justices summon his county court 
and inquire all new arrivals the county since this assize 
had been issued was take pledges from them appear 
before the justices and was have them before them. Clause 
ensured that these newcomers, fugitives, would not able 
cheat justice entering religion. When the itinerant justices 
reached the shire they would have with them lists all fugitives 
from other shires, supplied them the sheriffs accordance 
with clause 18. Comparison the lists fugitives with the list 
newcomers might lead identification. Meanwhile, each 
sheriff was inform other sheriffs suspected criminals and 
outlaws who had fled from his county and they were attach 
them found (cl. 17). Thus the purpose all these regulations 
was substitute, far possible, trial and execution 
banishment from the realm for outlawry with its comparative 
impunity for criminals and encouragement professional 
brigandage. 

internal evidence, then, the novelty the assize found 
lie its greater severity and its comprehensive scheme for 
rounding fugitives. This result may tested examina- 
tion external evidence, the most important which the new 
heading which appears some twenty-five counties the Pipe 
Roll 1166: catallis eorum qui perierunt 
Judicio Aquae, quorum nomina hic The same 
heading reappears 1176 with the inclusion the words per 
assisam Evidently the assizes led greater 
number fugitives being outlawed and sent more prisoners than 
usual the ordeal water, and the clerks who drew the 
rolls these results, and not totally new type accusation, were 
their distinguishing features. The Inquest Sheriffs 1170 
stressed the same points: inquiry was made, not only 
concerning unjust and malicious charges, but also catallis 
fugitivorum pro Assiza Clarendune, catallis eorum qui 
per assisam illam The Dialogus Scaccario, written 
1177-8, even more emphatic 


cuiusunque conditionis arctioris assise quam rex 
propter sceleratos constituit, sede sua fugerit, per constitutos 
lege diffinitos terminos iuri non optulerit vel excusauerit, vel etiam 


Pipe Roll, Henry pp. 13, 14, 33, 
Ibid. Henry II, pp. 15, 26, 


‘ 
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si, acclamante ipsum vicinia, suspectus postmodum compre- 
hensus per legem assise constitutam reus sceleris conuictus fuerit, omnia 
eius mobilia fisco cedunt, immobilia vero dominis suis. Mobilium vero 
pretia per manum vicecomitis scaccarium deferuntur annali 
sic annotantur, vicecomes reddit compotum catallis fugit- 
vel mutilatorum per assisam 


Here not the communal accusation which ascribed the 
assize, but the proof (lex) which follows, and emphasis also laid 
the increased number flights owing the severity the 
assize (Northampton), and the punishment which followed 
failure the ordeal. Even the early years John’s reign 
the Plea Rolls still frequently speak the procedure which the 
man suspected the presenting jurors and the county the 
four neighbouring townships sent the ordeal water 
‘per assisam’. the Cornish eyre 1201, for instance, the 
hundred jurors ‘say that they suspect William Fisman the 
death Agnes Chilleu, for the day before had threatened 
her body and goods. And the four neighbouring townships being 
sworn, suspect him it. considered that purge himself 
water under the Mutilation again appears out- 
standing feature the assize. late the year 1200 the 
tenant assise mort d’ancestor defendit jus suum versus 
eum cujus pater nequam fuit pro felonia assisam Clarendon 
perdidit pedem brachium’.* The case fugitive pro 
assisa again suggests that the prospect the 
more stringent treatment suspects increased the number 
fugitives. Middlesex entry the Pipe Roll 1177, ‘de 
catallis fugitivorum expedatorum comes near the formula 
suggested the Dialogus. Other sections the assize have 
left their mark the Pipe Rolls: 1169 under Gloucestershire 
comes the heading, ‘de catallis fugitiuorum suspensorum 
per assisam the five men who were hanged 

little later the Dialogus (pp. 139-40) discusses the fate the 
chattels robbers and thieves, distinct from those fugitives and mutilatorum 
per and distinguishes among the robbers and thieves those who are pro- 


secuted the owners the property, again implying the use public prosecution 
apart from the assizes. 

Select Pleas the Crown, ed. Maitland (Selden Soc.), no. cf. nos. 
10, 12, and Northants. Assize Roll, 1202-3, ed. Stenton, no. 796. 

Placitorum Abbreviatio, 25, and Curia Regis 180. The reference 
should not the Assize Clarendon but that Northampton for only the 
latter decreed the loss arm well foot. 

Pipe Roll, Henry II, 149, but the flight had occurred least 1168, ibid. 

Ibid. Henry II, p.201. There are other isolated references this punishment 
e.g. the chattels Ailrici Lingefeld. expedati’ appear 1168, ibid. Henry II, 
219, but the punishment apparently was inflicted 1166, when Ailred 
appears among the fugitives and those who perished the ordeal the same county, 
ibid. Henry II, 108. 


| 
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presumably suffered under clause 13. Amercements for 
harbouring outlaws super assisam doubtless relate clause 15. 
one two instances, such the section the Inquest 
Sheriffs just quoted and amercement 1180 for receipt 
outlaw ‘de juramento Clarendon reference made the 
actual presentment but obviously simply intended here 
indicate the occasion, and does not suggest any novelty this 
method accusation. Thus the contemporary references the 
assize stress just those points which other grounds have been 
shown novel more stringent than earlier practice. Con- 
versely, the Pipe Rolls reveal the use presentment cases not 
covered the assize. Between 1166 and 1176 there are amerce- 
ments for concealment breach the 
fish and perhaps appropriation 
well irregular proceedings the local feudal 
true that according the summary given the Assize North- 
ampton, both arson and had been included that 
Clarendon. This discrepancy may mean either that our version 
the earlier assize incomplete, that there was some doubt 
whether the stricter procedure laid down for the trial and 
punishment thieves and murderers was followed other 


Henry II, 66: Brocoluestowe Wap. deb. pro plac. concel. 
pro plac. concel. Combustione &c. 

Ibid. Henry 66: Bingeham Wap. deb. xxs. pro plac. concel. pace 
cf. ibid. Henry II, 71. 

Ibid. 73: Ludeswap. pro Plac. falso obolo 

Ibid. Henry II, 147: Villata Altebarge deb. pro crasso pisce quem 
ceper. sine licentia celauerunt 

Ibid. 44: ‘Stephanus Meflet deb. pro stulto responso thesauro 
but does not appear whether Stephen was juror official. Cf. ibid. Henry II, 
67: Ailricus seruiens redd. Comp. quia non cep. homines rectatos 
Inuent. thesauri’. any case, Glanvill’s statement, quoted above, shows that 
appropriation treasure-trove had presented. 

Ibid. Henry II, 47: Pro bino duello celato explained the 
amercement page Malgerus clericus quia fecit fieri una die duo duella 
uno The Pipe Rolls show that many other non-criminal matters had 
presented, not only false measures, fraudulent sales (see ibid. Henry II, 45, 
plac. concel. falsa cera’), breaches the assize wine, and forest offences, 
but the king’s fiscal interests, such toll (see, for instance, ibid. Henry 167) 
rents, ibid. Henry 61, ibid. Henry II, 133; and purprestures and nuisances 
(described dissaisinae super Assisa Regis ibid. Henry 65), ibid. Henry 
133, ibid. Henry II, pp. 102, 138. But these matters evidently were presented 
under other assizes, accordance with custom, and are not mentioned the 
Assize Clarendon. The accounted for still more profits, e.g. wreck, which 
probably had presented, the case the chattels deceased usurers, case 
concealment which has been found, but which are known from Glanvill, 
Legibus, vii. 16, have been presented twelve jurors. 

Maitland (History English Law, ii. 540) translates this forgery 
but means coining’ also, and this, the more serious offence, more likely 
intended was included the later Articles the Eyre, while forgery was not 
but perhaps Henry meant this term cover both. Under crimen falsi, Glanvill 
includes both, and also false measures (lib. xiv, cap. 7). 


402 JURY PRESENTMENT AND July 


cases normally presented the justices, and that had 
practice been followed cases arson and coining. The second 
explanation the more likely, for accounts also for Glanvill’s 
hesitation the application the stricter procedure under 
presentments for appropriating treasure-trove. 
The first explanation inadequate, since leaves presentment 
breach the peace, treasure-trove, and fish royal unaccounted 
for—indeed, yet another offence, rape, which also was not named 
either assize, was being presented within four years the 
Assize Northampton too large coincidence that 
both assizes should incomplete this point.? 

Further evidence complex system presentment between 
1166 and 1176 may found the indications that some sort 
inquest, anticipating that the coroner, was already being held, 
for this was natural preliminary communal presentment. 
has been shown that under Richard and before the institution 
coroners 1194, the sheriff’s serjeant discharged functions 
similar theirs, but has been denied that the inquest itself 
was known under Henry II,* yet 1183 five men were amerced 
for not making inquisition and probable 
that inquest had also held cases sudden death. 
1168 Gilbert Falceillon was amerced quia fecit sepeliri hominem 
occisum domo Gilbert was probably franchise- 
owner,® and his offence seems have been his taking upon 
himself hold the necessary the same year 
Ailward, the serjeant, was amerced for not reporting the sheriff 
the presentment Englishry made before him this must refer 
some preliminary inquiry, either the inquest the hundred 
court. Deodands appear and 1172 sheriff accounted 


Pipe Roll, Henry II, 79: Villata Fekeham—‘ pro falso dicto 
Oswaldslaw hundred cf. 56, where the serjeant had concealed 
appeal rape. 

Durham charter, almost certainly referring the Assize Clarendon, 
speaks assisa mea latronibus murdratoribus roboratoribus only, see below, 
403. 

Bolland, Kent (Selden Soc.), cf. Langbein, supra, 1358. 
early 1167 there amercement, pro scripto plac. corone Regis quod non 
(Pipe Roll, Henry II, 148). 

Ibid. Henry II, 43. 

Records the Templars England, ed. Lees, pp. 

There are many cases secret burial without view the serjeant—Pipe Roll, 
Henry II, 115: quia fecit hominem occisum remoueri hundredo suo’ 
ibid. Henry II, 97: Tedingman sociis suis pro puero 
occulte sepulto’; 115: pro homine injuste ibid. Henry II, 107: 
quia sepelivit hominem summersum puteo sine visu ibid. Henry 
pp. 50, 71; ibid. Henry 90; cf. the amercement 27: quia 
prostravit hominem suspensum sine ballivis regis not clear whether this 


if 
> } 
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for the chattels woman who had hanged All these 
entries point immediate investigation, not improbably 
formal inquest, providing the information which the present- 
ments were based. But nothing said the Assize Clarendon 
any immediate investigation. Contemporary documents show, 
then, not only that the assize was associated not with presentment 
such, but with more effective action against fugitives and 
harsher treatment suspects, but also that the comprehensive 
system presentment force the years immediately following 
the assize not covered it. 

There is, moreover, evidence that the Assize Clarendon was 
temporary nature. The last clause states, vult dominus 
rex quod haec assisa teneatyr regno suo quamdiu placuerit 
but seems clear that did not keep force. The Assize 
Northampton was retrospective autem assisa atenebit 
tempore quo assisa facta fuit apud Clarendonam, continue usque 
hoc tempus; amodo quamdiu domino regi 
Again, the Inquest Sheriffs 1170 implies that the assize had 
been carried out one occasion only: Item catallis fugiti- 
vorum pro Assisa Clarendune, catallis eorum qui per 
assisam illam perierunt, inquiratur quid actum similiter 
inquiratur aliquis assisa illa injuste retatus fuerit yet 
eyre had been held 1168-9. The exceptional nature the 
proceedings indicated again Henry charter the bishop 
Durham quod consilio Baronum meorum, Episcopi 
Dunelmensis licencia, mitto hac vice terram sancti Cuthberti 
justiciam meam, quae videat fiat justicia secundum assisam 
meam latronibus murdratoribus roboratoribus non quia 
velim trahatur consuetudinem tempore meo, vel heredum 
meorum, sed tempus hoc facio, pro praedicta 
This conclusion borne out the entries the Pipe Roll 
which either name the assize imply its distinctive procedure. 
The heading Catallis fugitiuorum eorum qui perierunt 
Judicio appears, county county, only 1166 and 
1176, i.e. the years when the two assizes were issued. used 
twice single counties, Gloucestershire, the form ‘de 
catallis suspensorum per assisam Clarendon 
1169, and Oxfordshire 1195.5 But the Gloucestershire 
entry explained the fact that the assize had not been 


Pipe Roll, Henry II, 108; cf. ibid. Henry II, ibid. Henry 
136. 

Historiae Dunelmensis scriptores tres., ed. Raine (Surtees Soc. 1839), app. xxxi. 
Also printed Round, op. cit. 112. 

Ibid. Ric. The Middlesex entry 1177, quoted above, 400, almost 
certainly refers back 1176, since the proceeds had been paid into the Exchequer 
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held there, most other counties that year the 
sheriff had, indeed, accounted for the chattels eight men under 
the usual but there other sign whatever that 
the eyre had been held this county, seems plain that had 
collected the chattels fugitives his preliminary inquiry and 
accounted for them without waiting for the eyre. The much 
later Oxfordshire entry tells favour the exceptional nature 
the assizes, for 1195 new and still more stringent measure 
was taken for dealing with thieves. The Edictum Regium re- 
quired not merely juries but every individual give information 
against thieves, robbers, and their receivers: ‘cum hujusmodi 
malefactores scire poterunt, illos pro toto posse suo capient 
vicecomiti liberabunt, illos capere non poterunt, eos 
ballivis domini regis, quicunque fuerint, scire The 
sudden reappearance the earlier formula Oxfordshire shows, 
therefore, that was associated with special The 
cinio but there question its having been anything but 
purely temporary expedient. Between 1166 and 1176 there are 
one two other incidental references the Assize Clarendon 
Yorkshire 1167 the sheriff accounted for the chattels two 
fugitives anno preterito que hoc anno inuenta fuerunt and 
the following year there were more chattels 
eorum qui perierunt but names were given 
and the full amount was paid this looks very much like the 
final settlement sums due for chattels found since 1166. 
Devonshire the chattels Folcard, pro assisa 
Clarendon first appear his case stands alone and 
may explained the same way the Gloucestershire entry. 
Thus, apart from these two special cases, the references the 
Pipe Rolls from 1166 1176 those features the assize which 
have been shown novel agree with the evidence for its 
lapsing during the the other hand, 

There trace the eyre, apart from the entry catallis’, &c., Devon, 


Oxfordshire, and Wilts. while Hants. and Worcestershire there are only forest 
amercements. 

Pipe Roll, Henry II, 79. Ed. Stubbs, Select Charters, pp. 257-8. 

4There are many other traces the edict the Pipe Rolls from 1195-7: 
Cornwall and Devon the new heading, Pro fugis latronum Chancellor’s Roll, Ric. 
‘pp. 142, 147; the heading ‘de debitis hominum tedingarum’ two counties, 
ibid. pp. 66, 224; and most counties unusually large number amercements 
tithings for flight—77 Norfolk and Suffolk alone, Pipe Roll, Ric. pp. 243-6. 

Beds. and Bucks. Eyre Roll 1195 speaks fugitives pro nova assisa’, 
Rolls the King’s Court (Pipe Roll Soc.), pp. 143-5, and assisa pro 
ibid. edict seems have been more effective than the earlier assizes. 

Pipe Roll, Henry II, 100. Henry II, 90. 

Though this negative evidence would not itself show that this procedure was 
not being enforced. There evidence from the Plea Rolls Richard and John for 
its use occasions when there sign the Pipe Rolls, see below, 406. 
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were they typical the assize, would conflict with this evidence, 
for there abundant proof that they were being made regularly, 
particularly the eyre 1168 1169, and 1170 quite apart 
from the Inquest 

appears that the Assize Clarendon belongs the series 
special measures for dealing with crime, professional thievery 
and brigandage particular. This series goes back probably 
Edgar’s ordinances, and least the time Henry whose 
famous gemot 1124 when forty-four thieves were hanged 
evidently owed its success some similar expedient,? and con- 
tinues the Edictum Regium and the thirteenth- and fourteenth- 
century commissions the peace and trailbaston. 
means certain that the assize itself represents Henry first 
attempt’ deal with this problem, for the Pipe Roll 1166 
records the amercement presenting jurors pro quodam homine 
qui fugit pro alia assisa rediit monstrauerunt Justic 
The features the assize, which have been described novel, 
should, then, more properly regarded exceptional, not 
entirely new. 

Nevertheless, the stricter procedure laid down the first 
clauses the assize eventually became part the normal 
machinery justice. The Assize Northampton also was 
remain force long the king desired, and this time Henry 
seems have taken advantage this authority. References 
unless they appear among convictions for forest 
offences, may taken indicate the punishment inflicted 
the assizes, and while entries this type the Pipe Roll 1177 
suggest only that the business the previous year was still being 
cleared few cases from the two following when 
new eyre took place, may show that this assize remained 
force. Then 1185 the sheriff Yorkshire incurred amerce- 
ment five marks quia fecit latronem abjurare terram sine 
assensu justiciarum, qui salvatus est per juisam this 


The concealments specific offences, not contained the assize, quoted 401, 
will suffice examples. 

Cf. the reference earlier statute against thieves Henry’s charter the 
archbishop York, 1102 ‘et nova statuta mea judiciis sive placitis latronum 
falsorum monetariorum exequatur faciat per suam propriam justitiam curia 
(Farrer, Harly Yorks Charters, 31, no. 14; quoted Adams, Council 
and Courts, 118). 

the commission 1218 ‘ad inquirendum comitatu Suhamptonie, qui 
fuerint malefactores violatores pacis nostre, murdris, furtis robberiis, post 
pacem factam inter nos dominum Ludovicum justiciam malefactoribus 
violatoribus faciendam’ (Calendar Patent Rolls, 1216-25, 147), and the 
well-known commission 1242. 

Pipe Roll, Henry 48. 

Ibid. Henry II, 201; cf. pp. 79, 137. had frequently been stated 
1176 that the felon’s crops had yet harvested. 
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date, then, the stricter procedure under the assizes may have 
been taken almost for granted least the justices were this 
occasion empowered use it. the other hand, Glanvill, 
writing about this period, still regards the exception 
rather than the rule. The instructions for the judicial visitation 
1194 throw light this the justices are inquire 
concerning pleas the Crown (cl. and ‘de malefactores 
eorum receptoribus eis consentientibus but the procedure 
adopted not specified. However, the Eyre Roll which 
Maitland assigns the autumn 1194 shows that suspects were 
being sent the The Plea Rolls John’s reign again 
show that the stricter proof was then being exacted, though the 
phrase per assisam shows that was still regarded distinct 
from the law the The Pipe Rolls longer the 
enforcement the assizes: has been pointed out, the 
Edictum Regium 1195 now takes their place the special 
expedient for dealing with brigandage. the other hand, the 
fact that was necessary resort this new expedient im- 
mediately after the eyre 1194 suggests that the Assize 
Northampton was not entirely effective. had apparently 
renewed only the sections the Assize Clarendon (cls. 12, 
13, 14), dealing with proof and punishment. the clauses 
touching fugitives and the franchises the version which has come 
down renews only clause 15, limiting hospitality strangers, 
and clause falls back the old method dealing with 
fugitives simply exaction and outlawry. These omissions 
the version the assize which seems have remained force 
help explain the difficulty raised—but not satisfactorily solved 
—by the lack evidence for the curtailment 

ed. Stubbs, Select Charters, 253. 

Rolls the King’s Court (Pipe Roll Soc.), pp. 83, 86, 89, 93-4, 104-5. 

case from 1219 but referring back the time when the ordeal was still use, 
reveals both the tendency treat the procedure under the assize normal and also 
the resistance it: the abbot Waltham was summoned show what warrant 
had caused three men abjure the realm; they complained that legales 
homines sint infra assisam domini regis idem abbas dominus eorum contra consue- 
tudinem regni fecit eos ire aquam curia sua et, cum purgassent per aquam, 
fecit eos abjurare terram domini regis Anglie per sacramentum indictamentum 
quorundam hominum quatuor (Curia Regis Rolls, viii. 1219-20, 41-2). The 
ground for complaint seems be, not that the abbot has exceeded his franchise, 
but that the procedure itself contrary the custom the realm. Unfortunately 
the nature the original offence not stated may have been less serious than 
those which the Assize Northampton limited abjuration after success the ordeal. 

Origin the English Constitution, pp. explanation seems that 
all those who later exercised the franchises view frank-pledge, return writs, 
claimed exemption from suit the local courts, &c., did virtue charters 
granted confirmed (even without express mention the assize) after 1166 (p. 121, 
And yet points out that this wholesale attack the franchises provoked 
outcry! The Durham charter, which does mention the assize, furnishes the simple 


explanation that contemplated only one immediate inquiry and was not, clause 
expressly said, prejudice existing franchises. the other hand, passage the 
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franchises under the Assize Clarendon, clauses and 11. 
They account also for its comparative ineffectiveness. 

Yet the Assize Clarendon was not without lasting results. 
eventually led the stricter treatment suspects until 1215, 
when this procedure came end with the proscription the 
ordeal. And possible that gave rise incidentally two 
other important developments the system presentment. 
the first place, Maitland’s belief that was responsible for its 
use the tourn may correct. While not unlikely 
that the sheriff serjeant, who held the view frank-pledge 
twice year, already obtained information there about fugitives 
and the crimes for which they had fled, proof this has yet 
been and if, fact, the practice had not yet begun, 
obvious that the Assize Clarendon provided incentive 
towards it. The wording the assize ambiguous, and need 
not imply that this was its intention. Clause requires the sheriff 
make inquiry ‘per singulos hundredos’, but this may 
interpreted either each hundred (by its jurors and those 
the ‘in each hundred court’. The itinerant justices 
also were inquire per singulos hundredos and their inquiry 
certainly did not entail visit the hundred courts. Moreover, 
clause which requires everyone, liberty liberty, come 
the county court take the oath and does not mention the 
hundred court, suggests that what was intended was presentment 
jurors from vills and hundreds the county court. The 
amercements cited above for default this type presentment 
also suggest that was the chief source information under 
Henry II, but this evidence may deceptive, owing the fact 
that the concealments vills are generally recorded without any 
reference the occasion when the presentment should have been 
made and may therefore include cases from the sheriff’s tourn. 
There one instance, from 1179, tithing being amerced pro 
concelatione but would rash conclude that 
Dialogus Scaccario, 1177-8 139), shows that suorum per assisam 
condempnatorum were still withheld from the lords who could have claimed them, 
but for the assize. This passage obscure since suggests that the normal right 
the chattels was independent any franchise, but seems clearly relate the 
assize either Clarendon Northampton and raises doubt the completeness 
our version the latter. writ Henry favour the abbey Bury St. 
Edmunds also suggests that this section the Assize Clarendon, clause was 
renewed: catallis latronum conseruari faciatis opus meum quod inde habere 
debeo ecclesia sancti Eadmundi inde habeat quod habere (c. 1180), (Douglas, 
Feudal Documents from the Abbey Bury St. Edmunds, 105, both 
these passages may refer the inquiry 1176; they throw light later practice. 

quomodo, qua ratione recesserint 

Pipe Roll, Henry 123. tithing was amerced 1180 quia celavit 
fugam (ibid. Henry 79), and 1193 (ibid. Ric. 82), tithing and tithing- 


man pro concelamento’; cf. the amercement tithing for burial without view, 
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here stands for anything more than case flight. 
Yet the duty reporting flights would easily develop into 
preliminary presentment crimes. This positive evidence 
slight, but for what worth gives the tithing after all, 
not the four men the vill, the earliest known presenting 
body the tourn. 

The second possible incidental effect the Assize Clarendon 
greater importance. far presentment concerned, its 
chief innovation has been shown the greater weight allowed 
mere suspicion and circumstantial evidence and the ten- 
dency treat the verdict the jury itself sufficient grounds 
for conviction for exiling those who had succeeded the ordeal. 
offset this greater reliance the opinion the jury and the 
information brought forward, clause insisted the testimony 
large number jurors. who abjured the realm would 
the testimony multorum legalium hominum and 
this requirement was made more definite the Assize North- 
ampton, which shows not only that both the sets jurors men- 
tioned the first clause the Assize Clarendon must concur 
their suspicion, but that every vill the hundred concerned 
was expected give its verdict—a requirement which later 
appears have been reduced the four neighbouring vills. 
quis retatus begins, per sacramentum duodecim 
militum hundredo, milites non adfuerint, per sacramentum 
duodecim liberorum legalium hominum, per sacramentum 
quatuor hominum villa hundredi, eat judicium 
This rule its modified form can seen work 
the early Plea Rolls 1203, for instance, case arson 
stated that malecredit inde vicecomes testa- 
tur Robertum Copsi Nicholaum filium eius, xii milites illius 
hundredi jurati malecredunt eos inde, iiii uillate proxime 
jurate similiter. ideo purgent aqua per 
the other hand, when Adam Harewode accused harbouring 
his son, suspected theft and fugitive, and suspected the 
jurors, but the four vills ‘non malecredunt eum merely has 
find pledges for good This second jury, even 
before the abolition the ordeal 1215, was developing into the 
petty trial jury. earlier assize had introduced this more 
stringent procedure cases suspicion, the Assize Clarendon 
might then claim have heralded in, not the jury presentment, 
but the petty jury itself. But even here likely have been 
anticipated the use, after appeal, jury settle exceptions, 


Northants, Assize Roll, 1202-3, ed. Stenton, no. 796. The first clause pre- 
sumably refers the preliminary presentment the case the sheriff either his 
tourn the county court. 

Curia Regis Rolls (William Salt Archaeological Society), iii. (1199). 
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after the fashion the writ ‘de odio atia’; for early 
1130 recorded that Hubertus Willelmus filius suus redd. 
Comp. liiis ivd. audiretur ille qui appellabat 
suum legalis erat 

When Maitland, the History English Law, discussed the 
origins the jury presentment, was concerned with its 
relationship the development trial jury, and was 
inclined discount its importance this was partly because 
could not, his view, have given rise the jury proper, which, 
thought, made its appearance criminal cases only after 
had become well established civil. But quite apart from this 
question, the continuous employment presentment throughout 
the late Saxon and Norman the Angevin period has signi- 
ficance its own. reveals greater efficiency Saxon 
administration than sometimes allowed. adds yet another 
the ancient communal duties, which gave the English local 
courts their characteristic strength. And, most important, 
explains the survival England the accusatory type criminal 
procedure opposition the inquisitorial, and the absence 
prosecution with its tendency arbitrary imprisonment. 
The Angevins found the system communal presentment 
existence here. They appear also have found effective 
barrier against that extension official powers arrest and 
prosecution which likely they would have preferred. The 
thirteenth century saw steady resistance official action 
this type, and the expedients, such pressure the indicting 
jury, which the officials were driven their own powerlessness 
prosecute criminals. Professor Powicke has shown that the 
thirteenth century per legem terrae outlawry and probably im- 
prisonment required charge either indictment appeal 
the shire court ’.2 That the value the jury presentment 
protection against official tyranny was already recognized 
shown Henry insistence its use the church courts, 
where was clearly intended safeguard against malicious 
over-zealous prosecution the ecclesiastical officials. Henry 
himself apparently overrode the right his subjects this 
protection. Mr. Powicke points out, Henry’s death Queen 
Eleanor 


sent commissioners through England liberate prisoners. The 
orders given these commissioners carefully distinguished various 
kinds persons who were gaol. Persons imprisoned per com- 
mune rectum’ were find pledge for their appearance case 


Pipe Roll, Henry 136. This procedure appears also under Henry II, 
e.g. ibid. Henry II, 89: ‘ii pro inquirenda veritate appellatione unde 
Johannes Norrenss eum cf. ibid. Henry II, quia convictus 
fuit quod pro odio appellasset Tomam 

Magna Carta Commemoration Essays, ed. Malden, 110. 
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appeal should brought against them. But one group was... 
freed unconditionally— omnes alii qui capti essent 
retenti per uoluntatem regis uel justitiae ejus, qui non essent retenti 
per commune rectum comitatus uel hundredi uel per appellationem, 
quieti Clearly, 1189 the king’s prisons contained persons 
who had been imprisoned decree. However salutary this direct 
intervention may have been, was felt 


can now seen that this practice was opposed, not 
institution which Henry himself had introduced, but the custom 
the land. The Assize Clarendon seems have met with 
opposition, spite its severity, for was based the tradi- 
tional system communal accusation. The Edictum Regium 
was more questionable expedient, and John’s disregard 
tradition the furtherance, not law and order, but political 
ends, brought matters head. Mr. Powicke has made clear 
that the chief object Magna Carta, clause 39, was afford 
protection against the arbitrary acts imprisonment, disseisin, 
and outlawry which king John had And while, 
doubt, the chief object the phrase, Nullus liber homo 
prevent imprisonment without trial for insufficient cause, 
applied equally arrest and imprisonment pending trial. Not 
the least valuable its effects was strengthen the jury 
presentment, part the lex terrae, against rival systems 
public prosecution. 


Magna Carta Commemoration Essays, ed. Malden, 114. 103. 
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evident that although the case for any interpretation 

the statute requires exegesis that will account reasonably 
for all the formal difficulties, exegesis alone will not suffice. Any 
interpretation must fitted into the historical context the 
action which the statute records and this involves the calculation 
antecedent probability. The concrete question here 
estimate the view taken contemporary statesmen and politicians 
the parliament containing elected representatives factor 
any political problem. The matter has been much discussed 
late, and certain points think there would general 
agreement. The importance parliament (with without 
representatives) tribunal for the remedy grievances and 
reinforced form the king’s council well established. The 
increasing practice reinforcing parliament elected members 
not denied. Representatives the shires and towns came 
summoned first frequently and then regularly, and deter- 
mined, although ultimately unsuccessful, attempt was made 
secure the attendance elected representatives the clergy. 
The crown had recognized that extraordinary taxation required 
the consent those who were taxed, and likely that 
felt the need some means manipulating public opinion and 
obtaining political support times domestic international 
unsettlement. But desired that parliament should ‘an 
instrument government, not organ Under 
Edward the political movement had taken the form what 
has been aptly called feudal reaction which worked greatly 
the disadvantage the king and made the magnates irresistible 
long they could hold together. the other hand, since was 
impossible reconcile their territorial interests with national 


Petit-Dutaillis, Notes Supplementary Stubbs’ Constitutional History, iii. 331. 
Ante, 397. 
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interests, and since the influence any one them national 
affairs varied direct ratio the importance his territorial 
position, which under feudal conditions could rarely quite 
stable equilibrium, the chances (even apart from the risk 
personal jealousies and antagonisms) maintaining united 
front against the crown and the political aims the court party 
were small. these circumstances one would expect find 
both crown and opposition seeking political support and rein- 
forcement wherever they might found. 
parliament was promising quarter, partly because drew into 
the struggle social classes increasing wealth and consequence. 
The value the political support the country gentlemen and 
burgesses had begun recognized during the Barons’ War, 
and was directly solicited Edward many occasions. Then 
the parliament, whether containing representatives not, was 
already recognized having national The increased 
tempo parliamentary development between 1310 and 1322 
the one hand and Lancaster’s resort irregular parliaments 
conciliabula the other will recalled this 


reflected the various forms the writs summons which chancery 
was devising and the rubrics under which classified them. See Wilkinson, Con- 
stitutional Studies, pp. 

the growing political importance the commons Edward reign, see 
Tout, Place Edward II, 2nd edn. pp. 29-31, 79-82, 112, Chapters, ii. 188-224 
Wilkinson, op. cit. cap. ii; Richardson, G., and Sayles, O., Early Records 
the English Parliaments’, B.J.H.R. vi. 71-83. Miss Clarke emphasizes text 
generally known the Doncaster Petition and taken have been drawn at, 
consequence of, the Lancastrian meeting summoned Doncaster for November 
1321. This attack the Despensers who are accused blemishing the estate 
the realm and the crown’ encroachment the royal power. Miss Clarke thinks 
that the statute may have used the same form words order disallow the high 
claim these Mr. Haskins, who has recently published the 
text, will not allow any causal connexion between the petition and the statute, 
seems me, insufficient grounds. thinks that would necessary prove 
that the statute used the words the same sense the petition and that its framer 
had mind this indenture small number northern barons belonging dis- 
credited party’. But this surely inadequate description document which 
Mr. Haskins agrees emanated from the Doncaster meeting and represents the formal 
deliberation the party’. The Lancastrians, moreover, were far from being dis- 
credited that the king thought necessary formally forbid 107 the persons 
summoned, many them the most important the kingdom, attend the meeting. 
Mr. Haskins sets the petition ‘in the constitutional struggle the reign the 
question the king’s prerogative. Part that prerogative, Mr. Haskins points 
out, was the king’s exclusive right summon meetings which matters touching the 
estate the crown were discussed, and authorize such discussion his presence 
that those his council appointed him; Foedera, (1727), iii. 
Mr. Haskins must have rendered this, right alone feudal overlord’, 
inadvertence the text makes clear that the king’s right this matter was not 
feudal. Inference admissible and may convincing where proof impossible, 
and this case where both the petition and the statute are concerned with the same 
subject and the statute refers explicitly such assemblies that Doncaster 
seems that Miss Clarke’s inference cannot dismissed, however one interprets 
the statute, the grounds taken Mr. Haskins. Clarke, op. cit. pp. and 
Haskins, ante, has hitherto turned what the statute may 
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The facts are not denied, and our task is, therefore, try 
fit the genesis the statute into the background which they 
supply. should note first the national and general character 
the parliament (whether containing elected representatives 
not) distinguished from the great council the tractatus and 
second, the fact that the statute marks the antithesis between 
bodies gatherings that are partial, irregular, unregulated, 
even revolutionary, and the national parliament traditionally 
looked for the provision remedies and the solution problems 
the king council. Then may observe that the royal 
sovereignty and power which, presented under three aspects, 
the subject the statute has never yet been treated parlia- 
ment, though other groups bodies had occasionally done so. 
Again, while the statute was sense emergency measure, 
was not drafted hastily. The victory the king had been anti- 
cipated, arrangements for administrative reform were put hand 
and before Boroughbridge the council had been 
charged with the business preserving what was value the 
ordinances and framing statute saw fit for matters suffi- 
cient importance. The council’s chief task, however, was restore 
and maintain the prerogative, and any long view that meant 
the provision some means liquidating the recurrent disputes 
between the crown and the magnates replace those that had 
proved little better than revolution disguise. credible 
that they should have discharged their task proposing that 
parliament should circumstances concern itself with the 
royal power any way but content vote supplies Did 
really need statute treated, accorded, and established parlia- 
ment, prevent parliament from doing what had never yet 
attempted And could such statute any way regarded 
safeguarding the royal power the sense providing the 
means settling negotiation and compromise some, any 
rate, the questions which had been issue between the crown 
and the magnates since the rebellion against John Conceivably 
such solution might adopted reactionary and short- 
sighted council flushed with victory and intent only consoli- 
dating its fruits. But that was not the character the leading 
statesmen and administrators early 1322. The statute was 
carefully drafted men who took long view and were not 
afraid administrative reform, and must bear that mind 
when try construe it. 


have done promote restrict interest the commons’. That regard 
mistake the real importance the statute was the proposal facilitate negotiation 
between the crown and the baronage within constituted organ government which 
was steadily habituating itself include elected representatives the counties and 
parliamentary boroughs cf. Pollard, op. cit. pp. 241-2. 

the evidence Tout, Chapters, ii. 258-9. 
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Now this interpretation the statute has been challenged 
advance the ground that after Boroughbridge the royal power 
was danger and the king had need for precaution safe- 
guard difficult see how any Edwardian statesman 
—least all one with the political experience the younger 
Despenser—could have taken Mr. Davies’s static view affairs 
1322. The crown, indeed, had triumphed, and was proposing 
realize its traditional policy and that fact alone made the 
baronage eventual source danger. statesman must take 
long views, and measure that aimed settling future disputes 
negotiations which the support new political force, i.e. 
the commons, might secured seems neither contrary 
antecedent probability 1322 nor its essentials repugnant 
political wisdom any time. Miss Clarke, the other hand, 
described this view making our text statute end rebel- 
lion authorizing and Mr. Haskins thought inconceivable 
that the court party bent re-establishing and maintaining the 
royal power could ever have contemplated the admission 
parliament estates share the discussion such matters. 
There truth both these objections and they require dis- 
cussion though not, venture think, quite the terms 
which they are formulated. Miss Clarke writes that the con- 
flicting claims the monarch the inviolability the royal 
power and the magnates the indefeasible rights their order 
‘cannot forced into unison the Statute York and 
subtlety interpretation [i.e. the statute] will reconcile with 
the deposition Edward would hard specify the 
indefeasible rights the baronage order 1322 though 
one need doubt their political aims. The question, 
surely, not one bringing conflicting political aims, and dis- 
puted rights into sort constitutional synthesis, but rather 
providing practical method which the problems arising out 
the conflict might they presented themselves adjusted 
after discussion and compromise. one thinks terms and use 
the idiom public law political speculation, one may encounter 
difficulties that need not felt practice. Thus, Miss Clarke 
can write the constitutional’ interpretation the 
are asked believe that when Edward came York 
rebellion broached upon his once put 
forward legislation insure the validity fundamental con- 
stitutional changes the future. other words, restoration 
parliament prescribed the method which later revolutions ought 
follow.’ view, once, the unguarded language 
original article and the rigidity some Miss Clarke’s own 
notions think that the irony and the rhetoric these two 


Davies, op. cit. 516. 


i 


1941 THE STATUTE YORK 415 


passages are not without warrant. the restoration parliament, 
however, had happened prescribe parliamentary negotiations 
and mutual compromise the best method for avoiding revolu- 
tions because often rendered them unnecessary, should 
accept Miss Clarke’s gibe illustrating present position very 
happily. The fact that all constitutional devices are the last 
analysis substitutes for rebellion. If, has been alleged, the 
Tzarist régime was despotism tempered assassination, then 
the English constitution could, the same spirit, fairly described 
elaborate and until recent times not uniformly successful 
means dispensing with assassination public life. the pre- 
rogative inviolable and the rights the baronage indefeasible, 
then you have immovable object the path irresistible 
force and are confounded your own definition. the 
other hand, turns out that the area actual inviolability 
the prerogative diminishes direct ratio its permanent delega- 
tion and the degree which has been affected acts self- 
limitation, and the baronage order has rights except 
such derive from tenure chief, although wealth, influence, 
and custom have given them position public life for which 
they were already seeking legal security political action, then 
the situation transformed. There room for statute which 
canalizes that political activity just because compromise and con- 
cession are possible and political aims can realised rights 
more durably that way than any other. for Mr. Haskins’ 
suggestion, does not take account point which has recently 
been developed the court party was matters institutional 
change and reform the party progress and even radical 
change, and included the old middle party largely drawn from 
the ranks the ordainers that had been responsible for the Treaty 
Leake. The weakness the Lancastrian programme, the 
other hand, was its impracticability. could neither get with 
the king nor get without him, and scheme that separated 
the royal power from the person the king could the nature 
things medieval England permanent. 

Evidently the interpretation the statute which advance 
requires the assumption that the framers the statute contem- 
plated that parliament, acting under the authority clause 
would contain elected representatives the shires and boroughs, 
and must face the question the sense which are 
the statute. Mr. Richardson and Dr. Sayles can find warrant 
for the assumption that the phrase must mean the knights and 
burgesses assembled parliament’. They refer the notion 
the nation large, which the lords occasionally claim 


1See Tout, Chapters, ii. 189, 208-13, 245, 332, 337. 
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represent (notably their letter the pope 1309), and also 
general body suitors attending parliament, body that 
claimed represent the communitas communis nation 
They offer, short, alternative contemporary meanings 
the word, did Mr. Davies whom they vouch. Now, the 
case word that currently used several different senses, 
say that there warrant for assuming that must used 
given sense given document is, suggest, state rather 
than solve the problem. For one thing the contemporary 
sense word another text more often permissive than 
imperative the case the particular document under scrutiny, 
because the meaning must make sense the context, and the 
possibility that the term used new sense for the first time 
can never wholly ruled out. The sense, therefore, will most 
often determined the rest the document, and suppose 
that what Mr. Richardson and Dr. Sayles mean that they can 
find warrant the statute itself for supposing that the com- 
monalty the realm must taken the sense the knights 
and burgesses. Must’ the one hand strong word use 
when many questions have decided the balance 
probabilities, and the other unlikely that anyone would 
assert that there was warrant for saying that the term must not 
used the statute. will more profitable ask what 
guidance furnished the text the statute itself. There are 
two points remark. know that the statute was accorded 
and established the king and the prelates, earls, barons, and 
whole commonalty the realm this parliament assembled 
and this the method prescribed the last clause for future use. 
know also that the parliament York 1322 comprised 
duly elected knights the shire and burgesses from England, and 
that contingent Welsh representatives and the elected proctors 
the clergy were also summoned.? choose Mr. Richardson 
and Dr. Sayles’s alternatives, shall have suppose that the 
drafters the statute, when they had enumerate the elements 
composing the parliament which the statute was submitted, 
specified either the community the nation large absent but 


vi. Davies, op. cit. 513. 

Report the Dignity Peer, 282-3; iii. 318-21; Rot. Parl. 456. 
official account the midsummer parliament 1321 which the Lancastrians had 
first refused come, stated that they only arrived after the king had been 
holding his parliament for fifteen days, having caused come before him prelates 
and other earls and barons, knights the shire and others who came for the commune 
the Calendar Close Rolls, 545. the order for the publica- 
tion and enrolment the statute sent the judges, they are informed that the 
ordinances which had been ordained certain prelates, earls, and barons have been 
examined the parliament York prelates, earls, barons, and the community 
the kingdom and them and the king cancelled. Both texts Clarke, op. cit. 
pp. 170-1. 
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represented the lords the whole body suitors alternatively 
representing the nation. the first case the lords are counted 
twice, and the second must remembered that the suitors 
were not summoned writ and they were parliament were 
not it. both cases the important elected element the 
parliament which had been summoned advise and assent not 
mentioned all. these circumstances submit that the 
balance probability points the conclusion that the words 
commonalty the realm the statute must taken mean 
the commons ’,! and that this extends such future parliaments 
may concerned with the business allotted them the 
last clause the statute. 

Mr. Haskins argues vigorously against the interpretation 
the statute this sense. thinks that both antecedent prob- 
ability and the available evidence are against the idea that the 
king and his advisers the moment their triumph should 
have assigned the commons, statute, such important rights. 
the one hand, urges that the presence the commons was 
not essential parliament, and when they are there rather 
receive directions than co-operate government. The 
parliament was the handiwork and instrument the king and 
his officials, and they were unlikely surrender any degree 
control the body the commons who were not, their side, 
position ask for such right. Then all probability 
against new rights being given the commons statute 
time when was considered that the business statute was 
declare amend the existing law. Finally, Mr. Haskins 
argues that the statute had effect consequence that would 
corroborate such interpretation, for, although the commons had 
some share the deposition Edward II, ‘the proceedings 
this revolutionary step were tentative and cautious and Edward 
III was justified revoking the statute 1341 because was 
contrary the rights and prerogatives the crown’, the 
inference being that such rights could not limited statute. 

With much this argument agreement, because 
directed against the view that the statute associated the com- 
mons with all legislation any rate with much 
did not involve the prerogative. accept even the modified 
form that view suggested Mr. Davies and Miss Clarke, and 
think that Mr. Haskins’ argument increases the difficulty 
doing so. Mr. Davies describes clause perpetuating the 
existing usage securing the people’ parliament the 


Calendar Close Rolls, 1318-23, pp. 139, 171-2. Miss Clarke has conjectured 
acutely and with some reason, think, that view the dubious position 
the clerical proctors the phrase ‘commonalty the realm’ was adopted avoid 
controversy that was irrelevant the main issue. 
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right take part general legislation which had been recog- 
nized practice Edward the first point the answer 
broadly that was not the regular practice under Edward 
who did not scruple legislate without the participation 
consent the commons even parliament which (as 
1290) they had been summoned, and that Edward council 
had intended make such practice obligatory the statute did 
not have that effect. 

The only positive evidence produced Mr. Davies the 
fact that provisions the ordinances which were retained 
were ‘in this very parliament established the assent the 
prelates, earls, and barons and the commonalty the realm 
This, however, can prove more than that the commons might 
still occasionally asked co-operate legislation they 
had been before. There nothing the Statute York 
exclude that. What Mr. Davies’ point requires evidence that 
the co-operation the commons general legislation after the 
statute rapidly became usual. But this would seem not have 
been the case. should noted, moreover, that the act 
which the king’s ordinances were established and ordained was 
not technically statute. does not call itself that, and was 
entered the Close Roll while the Statute York was entered 
the statute roll. will remembered that the council 
had received authority proceed, statute otherwise, 
their discretion, and the Statute York and the king’s ordin- 
ances severally embody their 

But view what have learned since Mr. Davies wrote 
the theory and practice legislation the fourteenth and 
fifteenth centuries, must gravely doubted whether those 
who drafted the statute could have understood, much less intended, 
the introduction such change.? Miss Clarke, writing later 
than Mr. Davies, like him argues (though other grounds) 
that clause was intended commit parliament all general 
legislation, and again, like him, fails meet the objection that 


Rot. Parl. 456; Cal. Close Rolls, 1318-23, 557; Davies, op. cit. 
will remembered that the distinction between statute and other remedies was 
contemplated the agenda sent the council; see ante, lvi. 22-3. 

impossible discuss the matter detail within the limits this study. 
anticipated part the objection Mr. Davies’ view original article; and 
looks what the commons seem gain 1322, far general legis- 
lation concerned, they have gain over again under Edward III’. would prob- 
ably have put the date later now. See Plucknett, T., Statutes and Their Inter- 
pretation, Cambridge, 1922, pp. 1-39; Gray, L., The Influence the Commons 
Early Legislation, Cambridge, Massachusetts, 1932, cap. xii; Pickthorn, 
Early Tudor Government, Cambridge, 1934, caps. vi; Richardson, G., and 
Sayles, G., ‘The Early Statutes’, Law Quarterly Review, 201-24, 540-71, 
Chrimes, B., Constitutional Ideas the XVth Century, Cambridge, 1936, cap. iii; 
Hatscheck, Englische Verfassungsgeschichte, 205. 
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that case the statute was dead letter. She begins 
attack the distinction between fundamental and ordinary 
law lacking ‘the warrant contemporaries’. With that 
agree, but not think that used the term fundamental law 
earlier What mean that people the 
fourteenth century could recognize the difference character 
and importance between concrete subjects legislation without 
observing distinction kind. requires abstract theory 
and subtlety see, for example, that the legislative acts 
included under the name the statute Westminster deal 
chiefly with procedure, and general with ‘the correction 
many irregularities the exercise certain privileges and 
rights and for the better administration justice both civil and 
criminal ’,? and the classification the statutes Mortmain, 
Acton Burnell, and Shrewsbury from this point view even 
simpler. enactment, therefore, that legislation concerning 
the estate the king and the realm should effected only 
the king parliament need present formal difficulty. 
But Miss Clarke presses material well formal objection, 
arguing that the concept fundamental change was alien 
medieval statesmen that even the barons, trying impose 
restraint upon the crown, invoke only the principle rex sub 
lege. But surely this attribute the barons the concept 
fundamental law the very moment that they are engaged 
altering The difficulty avoided one takes Miss Clarke’s 
words literally and assigns the reformers not the concept 
fundamental law but the proposition that law fundamental. 
This corresponds with medieval theory regarding positive law 
the sum all subjective rights, fundamental because 
sanctioned its correspondence with natural law and liable 
change amendment because that correspondence has 
maintained. true that this theory disregards distinction 
kind between public and private law, obvious us, and 
silently made practice most growing political societies 
the middle ages still the theory well attested, disposes 
the formal difficulty and sorts well with the empirical method 
characteristic English constitutional development. this 
view very considerable degree voluntary self-limitation 
the part the king was possible and did, will shown, 
actually take place.* Returning her contention that the 


words, the nature lex regia’, might fairly taken 
imply that, although they were used, rashly doubt, for illustration analogy. 
Even speculation about the prerogative the thirteenth and fourteenth centuries 
was apt treat concretely see below, part iv. 

Reeves, History English Laws, 3rd edn., ii. 108. 

This matter discussed more fully connexion with the doctrine inalienable 
prerogative, part iv, below. 
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disputed clause should taken the wider sense, reference 
general legislation and administration Miss Clarke then con- 
siders the effect the statute. The struggle between Edward 
and the baronage, she writes, ‘had endowed the parliament 
and estates with new significance’. ‘In great matters both 
legal and political the final decision must rest with parliament 

summoned due form the king must include 
the commonalty the realm ... the king must enact but 
the common assent the estates essential the validity 
the enactments the sum these opinions was expressed 
the Statute York the principle there] stated 
was some ways premature and its full implications could 
worked out only very The objections this view 
raised the considerations just now brought forward are not 
met detail, though they appear felt the qualification 
the principle premature. Then, the final decision 
political great must rest with parliament, may deal 
with matters touching the estate the king and the crown 
and that did 1341 undeniable. not contended, 
course, that the statute excluded the commons from such 
occasional participation assent, general legislation, they 
had had under Edward and continued have slowly in- 
creasing degree the importance parliament and the commons 
use petitions grew the course the fourteenth century. 
That was not directly affected the statute, and Miss Clarke’s 
argument this respect would appear post hoc propter hoc. 

Mr. Haskins’ positive argument seems phrased 
way that corresponds but ill with the facts. suggests 
conflict between the crown and the commons over certain rights 
privileges eagerly sought for the commons and jealously 
withheld the crown until the moment its triumph con- 
cedes them without necessity and without explanation. Parlia- 
ment, Mr. Haskins says, ‘was not position ask such 
The matter will show very differently, however, one 
regards the statute not conferring right but imposing 
duty, not meeting demand from the commons enlarge 
their power but associating them with important and probably 
infrequent negotiations way that might make them avail- 
able for the support the crown. The king and his advisers 
may well have done this without any way retreating from the 
view that the parliament was their handiwork and instrument 
was precisely increase the efficiency and maintain their 
control, the instrument, that this new duty was imposed 
the commons. This point may developed connexion with 
Mr. Haskins’ argument the consequences the statute, 


op. cit. 172. See above, 417. 
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particularly when tested reference the crises 1327 and 
1341. The hypothesis with which working that was 
the policy the framers the statute alter the conditions 
the inveterate struggle between the crown and the barons 
confining far possible parliament, which for that pur- 
pose should authorized deal with certain part the 
prerogative. This would avoid the dictated terms baronial 
committee giving the king active share the negotiations, 
and would afford him the support the commons least 
the opportunity securing it. Moreover, would make the 
whole matter national rather than class affair. The barons 
might expected acquiesce because they had something 
gain the king had something concede, namely those acts 
legitimate self-limitation which were consistent with the 
integrity that part the prerogative which was reckoned 
inalienable. Evidently such negotiation could never get 
much could obtained the direct action united 
baronage. the other hand the chance retaining what was 
secured parliamentary discussion and statute was far greater 
than any other case. Now such device its nature must 
contemplate struggle between the crown and the baronage 
which the court party might, indeed, outnumbered, but was 
neither decimated nor divided. What could have availed 
fugitive king without party against opposition led the 
queen consort and the heir-apparent Again, what had those 
who aimed nothing less than the cession the crown, and 
were material position secure it, gain parliamentary 
negotiation under the terms statute which safeguarded the 
royal power and could not extend such 
case. And, finally, the official records suggest that 1327 
one knew was prepared speculate with any degree con- 
fidence the extent parliamentary powers when the issue 
was the crown itself. parliament was allowed and even 
encouraged depose the king and acclaim his son, trace 
these acts found its way the parliament roll, and docu- 
ments ran Edward II’s name until, under intolerable pressure, 
had gone through the form voluntary abdication. This 
was notified the country having been made with the advice 
and consent the magnates, and that was all.? 

turn the events 1340-1 see very different 
picture. The king was financial extremities and the adminis- 
trative and financial arrangements which had 
going abroad had effect broken down. Stratford was rein- 
stated regent, and December and January 1339/40 


Stubbs, Historical Introductions the Rolls Series, pp. 516-19. 
Cf. Clarke, op. cit. cap. ix; ante, xlix. 581-3. 
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his attempt secure supply was met with opposition from the 
commons who demanded concessions which, his judgement, 
minister could make behalf the king. What resulted 
when the king returned England early the year and the 
demands parliament were formulated committee 
which the commons were represented, was such act self- 
limitation (in the matter taxation) was contemplated 
the interpretation the Statute York which here advocated. 
the background lurked the old opposition the court policy 
household government beside the privilege the peers and 
the clergy which had been endangered the disorders 1330 
and 1340-1. When Stratford was able reconstitute the 
Lancastrian party the old remedy depriving the king the 
choice and control his ministers was again brought forward. 
This time, however, the whole struggle was carried parlia- 
ment and the king was His use the prerogative 
repeal the objectionable statute was much accord with the 
doctrine 1322 was the fact that the struggle was fought out 
parliament. cannot agree that the act belonged the 
‘category and, though the king was doubt 
guilty duplicity ’,4 lay not his repeal the 
statute but rather his failure re-issue without the objection- 
able provisions. had done so, must have contained just 
such measures self-limitation were contemplated 1322. 

1376 the conflict originated (formally least) the 
commons, and thereafter, until the accession Henry IV, the 
struggle was made centre parliament, which the pro- 
cedural devices appeal and impeachment were greatly extend- 
ing the possibilities political strife. Notwithstanding the 
lapse into civil war the end 1387 the issue was brought back 
parliament early 1388 when high constitutional doctrine 
was formulated assert, rather rashly perhaps, the supreme 
authority parliament. Ten years later, when events had come 
full circle round, was parliament again that Richard quit 
the score, and those who betrayed and discarded him 1399 
did all that was their power make appear that they had 
parliamentary authority for their act. not contended that 
the outcome realized the calculation which here 
attributed the framers the statute but only that, apart from 
the exceptional case the rebellion 1327, after 1322 the struggle 

not certain that the Walton ordinances were intended permanent, 
but they suggested policy consolidating and extending the system household 
government which was incompatible even with the moderate constitutionalism 
the bureaucracy and the old middle cf. Tout, Chapters, iii. 69-450. 


Cf. ibid. loc. cit.; Clarke, Fourteenth Century Studies, Oxford, 1937, pp. 
ante, xxx. 193-225. 


Plucknett, Statutes and their Interpretation, 144. 
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between the crown and the magnates was carried on, formally 


any rate, parliament as, our contention, the Statute 
York intended should done. 


Professor have seen,! regards the inalienability 
the public prerogative some sense fundamental law 
the monarchy England and France. derives, his view, 
from the absolute administrative authority the king, which 
may shared none and only limited the proprietary 
rights his subjects. this doctrine, where the king had 
diminished the prerogative would his duty that his 
successor resume the authority, privilege, property that 
had been separated from the crown. Still Professor 
agrees that there evidence suggesting that the king could 
voluntarily abridge the rights the crown but, while recognizing 
this possible, considers very doubtful. Even the possi- 
bility seems have disappeared his conclusion which runs 
‘It seems then that the normal thought Western 
Europe the thirteenth century and afterwards—as much 
England elsewhere—placed the rights the crown beyond even 
the absolute king’s power abridge alienate certainly 
placed them out the reach any the king’s subjects 
any assembly this can maintained the inter- 
pretation the statute which here contended for must fall 
the ground, the point therefore demands careful examination. 

Professor concerned with political thought but 
the context suggests that takes the inalienability the pre- 
Such law could enforced the crown, and evidence could 
produced act resumption under the single authority 
such law would long way toward establishing its 
existence. the cases known the king alleges some special 
fact, e.g. his own nonage, the act facto king whom 
describes ‘an invader’. The case the quo warranto pro- 
ceedings under the statute 1278 show differently according 
one’s point view. The political theorist might argue that when 
Edward recognized charter predecessor alienating 
regality had ipso facto ranged the class delegated not 
alienated rights. This would proof, however, that the king 
who granted the charter did not intend alienate and have the 
authority so. The historian would disposed observe 


Ante, lvi. 25-6. 


Growth Political Thought the West, pp. 374-82; the passage 
quoted above 382. 
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that although Edward might treat the regality delegated 
could not take back merely because was theoretically in- 
alienable, without suggestion abuse the one 
case the importance lies the theory inferred from 
fictitious delegation, the other the fact that the day 
private jurisdiction was practically over and delegation the case 
the professional judges was reality. these circumstances 
where, common, contradictory opinions exist the same 
time will the business the historian determine which 
them prevails given moment, for the views the majority 
ordinarily represent what is, those the minority what certain 
number people think ought be. Practically speaking the 
distinction between law and politics. The prevailing view will 
effect the law (irrespective the available means enforcing 
it) more accurately the accepted constitutional and 
trying ascertain establish must scrutinize the origin 
and credentials every text that presents itself with reference 
this distinction. Accordingly may classify the evidence 
cited Professor official and unofficial. The process 
legitimate, for would antecedently improbable either that 
those who drafted the statute should have disregarded the doctrine 
such text the Mise Amiens felt themselves bound 
the political views the author Fleta. 

The leading official texts, earlier than 1322, will found, 
think, either recognize formally the duty the king respect 
arrangements for self-limitation into which has freely entered 
compatible with this The Runnymede 
Charter grievously impaired the royal authority, but was 
gained violence and the two confirmations made the name 
the minor king omitted the controversial passages, reserving 
them for further consideration except, course, the machinery 
for coercing the king which was never revived. 
points out that Henry, when 1223, having officially 
come age, was asked the magnates confirm the charters, 
refused. Matthew Paris reports that the king was acting the 
advice one his counsellors, who argued that these liberties 
extorted force ought not properly observed, and Arch- 
bishop Langton, the spokesman the magnates, did not see fit 
repudiate this doctrine. When, however, two years later the 

might, indeed, argued that the policy the crown toward those franchise- 
holders whose only warrant was prescription (settled the statute 1290), showed 
that the king understood that practice the doctrine could not applied and that 
would wiser avoid discussion it. 

Maitland wrote, ‘however well they may obeyed, are laws’. 
525. 

seems unnecessary give references for the texts cited Professor McIlwain 


and discussed here. 
Op. cit. 374. 
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king confirmed the charters contractual form return for 
aid, Professor McIlwain observes that this good constitutional 
and proceeds, ‘no charter could bind the king 
matters within his citing Bracton the effect that 
there can adjudication concerning royal charters the 
acts kings. should have supposed that the constitutional 
doctrine which applauds was double one providing that the 
king may not forced concede liberties (that privileges) 
but was free voluntarily the result bargain. 
that so, surely the king’s charters can bind the king the only 
sense that can bound, self-assumed moral obligation 
The king’s charter this case concerned matters within his 
authority and was fact act self-limitation accomplished 
with the warrant good constitutional Therefore 
the king, though such grant must not extorted violence. 
Professor calls this good constitutional doctrine 1223 
venture doubt whether the words Bracton, which Professor 
Mcllwain cites, are relevant. They occur section which 
dealing Adquirendo Rerum Bracton has 
been speaking royal charters which are produced one 


Professor has discussed this whole matter forthcoming book, 
the relevant chapter which has most courteously allowed see. attaches 
great importance the distinction taken Bracton fo. between the king’s 
jurisdictio involving the proprietary rights his subjects which bound 
respect and his gubernaculum the field administration where absolute. 
this basis that affirms the inalienability the prerogative. Obviously 
the matter cannot discussed here, but believe that and may looking 
two sides the same shield. The difficulty not merely reconcile the 
divergence between theory and practice, but rather formulate the theory pre- 
cisely and determine where the emphasis ought laid. the first 
Professor McIlwain’s view contemplates rigid boundary line between such things 
the king might alienate and such might not, while have suggested 
that the boundary, shifted deference the historical process, Edward was 
scandalized the bare suggestion that should dismiss his treasurer. Edward III 
and Richard accepted the process impeachment and its consequence (see below, 
444). the second Professor purpose required emphasis the 
theoretical continuity the doctrine the inalienability the prerogative, mine 
(as worked out the text) the practical divergences from it. regard the 
passage above Professor suggests that have misunderstood him. 
writes, ‘the promises referred procedures within the king’s discretion but not 
necessarily dismembering his royal authority involving diminution it’. 
could affirmed that was not the king’s discretion diminish dismember 
his authority that would different, but Professor McIlwain does not say that. 
evident that practice the king could and did diminish his authority—the recog- 
nition the palatinate Durham before there was anything but feudal custom 
which the crown could vindicate its authority there striking example this. 
under John there was least one theorist who held that the king could not and 
should not so, must remembered that the barons framing the Runnymede 
Charter tacitly rejected that doctrine. still fail take Professor 
point very sorry. 

Bracton, fos. 336, 34a, ed. Woodbine, ii. 108, 109. 
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other the parties civil action and would, were they private 
documents, fall tested the criteria the courts commonly 
applied for this purpose. does not say directly that they 
not bind the king, only that they cannot ‘judged’, 
questioned, and that any doubt arises concerning them the 
matter must referred the interpretation the king the 
council. has previously arranged royal charters three 
classes according they are granted individual, number 
individuals, group community obviously those referred 
the passage cited are the first and second class, while the 
Great Charter similar documents belong the third. Then, 
although true, somewhat misleading say that charter 
will bind the king. Since the machinery the law cannot 
set motion against him writ, charter, contract, obliga- 
tion any kind can enforced against But this 
means say that freed from the moral duty dis- 
charging such obligations. was, indeed, out the attempt 
bridge this between moral duty and legal obligation, 
which the barons made 1258, that there arose the most precise 
and authoritative definition the nature and extent the royal 
power which possess. Professor regards the Mise 
Amiens, St. Louis’s arbitral award (1264),corroborated Innocent 
IV’s repudiation the Provisions Oxford, strictly accord 
with existing precedent and with the best and most generally 
accepted constitutional opinion England and elsewhere 
‘The king was recognized have right plenam potestatem 
liberum the words St. Louis, and liberum regimen 
free government rule unhampered any outside 
restraint, and meant nothing With this judgement, 
subject one important reservation, wholly agree. But surely 
impossible maintain that St. Louis meant nothing more 
than regimen defined, for careful add that 
not understood any way disparaging already exist- 
ing ‘royal privileges, charters, liberties, statutes, and laudable 
customs the kingdom That say that the 
king the free exercise his royal power none the less bound 
the whole body English law and custom and his own acts 
voluntary self-limitation. This double restriction being freely 
accepted may perhaps not fall under the term outside restraint 

Bracton, fo. 5b, 33; cf. Ehrlich, L., Proceedings Against the Crown, Oxford, 1921, 
pp. 113, 243 ff., this the well-known St. Albans case where charter 
Henry III, confirmed two his successors, which had the effect restraining 
the common law from taking its course the administration’, was pleaded and 
allowed. When came before the council chancery the demand the king’s 
attorney was annulled. Thus the king’s conscience was successfully invoked 
right the wrong which the undeniable authority the king had done. 


op. cit. 376. 
Stubbs, Select Charters, 9th edn. 397. 
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(as which there will something said presently), but 
does, think, amount something good deal more than Professor 
attributes the words St. Louis. They obviously 
refer among other things the charters (that the privileges) 
which ought not extorted from the king force though 
they are constitutional when concedes them 

like reserve must applied Professor reading 
the Dictum Kenilworth which considers have been 
inspired Edward declares, again his words, the 
again, presumably, would say ‘that and nothing more’. 
does, indeed, declare that doctrine specific and unmistakable 
terms, but and maintain less explicitly the king’s self- 
assumed obligations. The commissioners who drafted the settle- 
ment urge the king respect the liberties the church 
and the charters liberties and the forest which bound 
expressly and his own oath maintain and observe, and 
they proceed enforce the principle stronger language, 
etiam dominus rex quod concessiones quas fecit 
hactenus, spontaneus non coactus, observentur, alia neces- 
saria quae per suos ejus beneplacito sunt excogitata, stabiliat 
duratura 

Next these two texts importance and authority, not 
indeed the same footing with them, must come Bracton’s 
treatise. From this Professor quotes significant 
statement which historians have given scant The 
keeping the peace and the administration justice, says, 
separated from the crown because they make the crown 
what Those words are, indeed, significant, and the more 
they are read their context and compared with cognate 
and highly relevant passage another part the treatise. 
the context two points attract attention. the first place 


Professor takes exception this. ‘They are when they recognize 
private rights’, writes, but does this teach the diminution royal authority’ 
think that does, but raises again the difficulty which has already referred 
(see above, 425, 1), the substance which best noted here. all times 
during the middle ages there was practical distinction between the parts 
the prerogative that were and those that were not alienable, but the line was 
means stationary. Obviously St. Louis drew the appointment and control 
ministers. 

Stubbs, op. cit. pp. 

Professor points out that they appeal only his piety’. not, 
course, contended there was any other peaceful method enforcing 
obligation the king and there were many obligations which would find unwise 
neglect. Moreover, words such provideat’ sound more like 
commands than appeals royal piety. 

Op. cit. 381, citing Twiss’s Bracton, lib. cap. xxix, fo. Woodbine’s 
edition, ii. The passage quoted was inserted Professor Davis’ edition 
Stubbs’ Charters 1913, and has held its place there ever since. has long been 
commented lectures and private teaching least one university. 
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Bracton explains why the keeping the peace and the adminis- 
tration justice cannot separated from the crown. These 
rights and this jurisdiction are the king’s hand, says, 
populus sibi creditus pace sileat quiescat, quis alium 
verberet, vulneret vel male contrectet and after several further 
illustrations comes the generalization that the king has the 
power, leges constitutiones assisas regno suo provisas 
approbatas juratas ipse propria persona sua observet 
subditis suis faciet observari’. Now obvious that these 
words answer substance the three praecepta the coronation 
oath from the time its introduction the middle the tenth 
century until its form was modified for Edward II’s 
and later passage the same section Bracton’s treatise 
confirms the resemblance. says these powers 
enim, tempus currit contra ipsum [sc. regem] hoc casu cum pro- 
batione non egeat. Constare enim debet omnibus quod hujus- 
modi pertinent coronam, nisi sit aliquis qui docere poterit 
speciali gratia habita less obvious that 
these things are inseparable from the crown than that they belong 
it, and the reason both cases obvious, for man may 
required bear responsibility unless assured both the 
authority and the material force necessary for its discharge. 
Bracton recognized this the opening words his introduction, 
‘in rege qui recte regit necessaria sunt duo haec arma videlicet 
Yet can suggest the words just cited that case 
might made for the alienation even these prerogatives, and 
perfectly clear that the king has many other liberties and 
privileges which may and does alienate. Further, even the 
inseparable prerogatives cannot directly exercised the king 
and must therefore delegated, but this must always done 
such way that ordinaria remaneat cum ipso 
later passage returns this subject and contrasts the ordin- 
aria jurisdictio the king with the delegata his 
law and means general one who exercises jurisdiction his 
own and Bracton’s particular use the term explained 
the well-known passage which recommends that cases 
which are without precedent otherwise hard that the judges 


1See this Wickham Legg, Coronation Records, pp. xxviii, xxxi, 49; 
Schramm, P., History the English Coronation, pp. 179-203. 

Op. cit. 167. 

cit. This comes way Glanvill from the Institutes Justinian, 
see Glanvill, ed. Woodbine, pp. 23, 124; cf. the Oxford edition the Dialogus, pp. 55, 
163. 

Op. cit. 167. 

cit. pp. 304-7. 

cit. fos. 401, 402, 412, ed. Twiss (R.S.), vi, 161, 249; Bracton and Azo, 
ed. Maitland (Selden Soc.), 1895, 199. 
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cannot decide them should referred magnam curiam 
ibi per consilium curiae that say the 
king his court his council. The reserved 
ordinaria therefore, would mean that residual and discretionary 
authority the king without which decision declaring new law 
otherwise creating precedent must not taken.? This, 
Bracton’s view, the inalienable prerogative for most the 
work justice, and police done officials the king’s behalf 
and secured the crown the theory delegation. Then, 
although speaking the administration justice, what 
has say applies equally the whole field royal administra- 
tion where the routine work any rate must very early pass 
from the king’s hands those his 

may now continue our examination the more less 
official texts cited Professor McIlwain support his thesis. 
refers the seventh section the Assize Northampton 
evidence that the rights the crown could not abridged 
even the king himself. The assize directs the itinerant justices 
deal with ‘omnes justitiae rectitudines spectantes 
dominum regem coronam suam per breve domini regis 
feodo dimidii militis infra, nisi tam grandis sit querela, 
quod non possit deduci sine domino rege, vel talis quam justitiae 
reportent pro dubitatione sua 

Professor suggestion appears that the judges 
were resume such rights the king and his crown they 
found private hands. Such act general resumption had 
been made Henry his accession, and was based speci- 
fically his refusal recognize the acts his 
There could, therefore, have been contentious proceedings. 
But Henry was concerned with other business Northampton, 
and the words the text refer the jurisdiction and par- 
ticular the procedure the king’s court which the itinerant 
justices are make available the counties through which 
they pass. What involved seems the new criminal and 
civil procedure set the Assize Clarendon extended 
Northampton the institution the assize mort d’ancestor 
and the stiffening the sanctions applied accused persons 
who are sent the ordeal. This appears the first place from 
the words the chronicler who says that the council North- 
ampton was held statutis and divided the kingdom 

cit. fo. ib. 21. 

This matter has been dealt with Professor his forthcoming book 
referred above (p. 425, will sometimes use jurisdictio this sense 


and sometimes distinguish the king’s administrative authority the terms gubernatio 
gubernaculum cf. fo. 55. 

William Newburgh, ii. cited Stubbs, op. cit. Chartae invasoris 
juri legitimi principis praejudicium facere minime 
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into six circuits perambulated eighteen justices, 
arrangement that proved unsatisfactory, that 1178 special 
committee the king’s court was set deal exclusively with 
common pleas (clamores the second place the 
section the assize which Professor vouches con- 
templates contentious proceedings under the king’s writ involving 
the possession ownership now known that the 
king could and did deal with his manors and that 
the writ warranto which usurped improperly alien- 
ated franchises could recovered was not used for that purpose 
before the middle Henry III’s hard find here 
any question the recovery alienated royal rights the 
ground that they were inalienable, and would seem there- 
fore that the text really irrelevant Professor 
point. 

Next have letter Pope Gregory the 
English king that his coronation oath required him recover 
all royal rights which had been alienated’. The letters (there 
are two), written 1236 and 1238 respectively, are fact con- 
cerned with the king’s numerous grants possessions, dignities, 
and other things the magnates lay and the first 
letter absolved from the oath has taken not revoke 
these grants, because sinful view his duty the matter 
defined the coronation oath which required him liber- 
tates dignitates conservare regales’. the second 
bluntly commanded revoke the grants the ground the 
grave prejudice the Roman Church which the kingdom 
England known belong. The letters thus constitute 
‘ex parte’ statement with regard matter about which the 
writer was unlikely have first-hand knowledge. course 
there were any evidence that the coronation oath had ever 
contained clause safe-guarding the prerogative the papal 
letters might corroborate it. But, shall see presently, 
the evidence points strongly the opposite direction, although 
the view that should otherwise was held certain quarters. 

Next have the communication which Edward submitted 
the magnates the parliament Lincoln 1301, asking them 
assume the responsibility judging whether could accept 
and execute the proposals for disafforestation contained the 
perambulation submitted him without blemishing his oath 


Henrici Secundi, ed. Stubbs (R.S.), 107, 207, cited Stubbs, Charters, 
pp. 154, 155. 

Pollock and Maitland, 384. 

3Cam, M., History, xi. 144-5. the Assize Northampton general, 
see Pollock and Maitland, Stubbs, Historical Introductions the Rolls 
Series, ed. Hassall, 133. 

Foedera (Rec. Com.), 229, 234, cited op. cit. pp. 374, 379. 
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and without disinheriting the not certain that 
the oath referred the coronation oath,? although Professor 
seems assume that is, much less that the corona- 
tion oath forbade alienation the important 
read the passage its context, which the history the 
struggle between the king and the magnates over the confirmation 
the charters. each crisis had laboured defend the 
prerogative against the obligation observe the charter freely 
assumed his father and recognized binding the Mise 
Amiens and the Dictum Kenilworth. 1297 safe- 
guarded ‘the ancient aids and prises due and accustomed 
and 1300 only accepted the new points contained the 
Articuli Super subject clause saving ‘le droit 
seignurie these circumstances the in- 
ference would that Edward’s words 1301 constituted move 
political struggle against the charters, parte statement 
way appeal the political opinion held some quarters 
that the coronation oath ought and, perhaps implication, did 
provide safeguard for the prerogative. The constitutional 
principle, however, formulated the Mise Amiens, the 
Dictum Kenilworth, and Bracton, accepted the validity 
acts self-limitation and the coronation oath 
Indeed, until the changes made the accession Edward II, 
the substance the oath consisted the and 
actually dating would seem from the middle the tenth 
century but probably with deep roots the Anglo-Saxon and 
Teutonic past.6 After the Conquest some additional under- 
takings were asked for way coronation charters from 
successive kings, but the oath was not changed although was 
glossed the chroniclers through whom was transmitted. 
But general the oath and its younger brothers the accession 
charters, did not beyond the recognition that the king was 
under the law and was bound accordance with maintain 
the peace and defend the right his subjects. The oath, itself, 
continued the precepta’ attested the middle 
the tenth century and twice quoted Bracton with only slight 
verbal changes, and all probabilities point this the form 


Parliamentary Writs, Palgrave (Rec. Com.), 104, no. 44. 

Stubbs, C.H. ii. 109, treats possible, and 147, probable, the 
view that Edward I’s coronation oath contained clause forbidding alienation the 
prerogative. was misled, Blackstone may have been, the spurious oath 
put into circulation (though not vouched for) Machlinia, late the fifteenth century 
see below, 433, 

This point developed what follows. 

Stubbs, Charters, 491. 

Statutes, 141. 

op. cit. pp. 179 ff.; cf. Liebermann, Gesetze, ii. 562; Ward, L., 
‘The Coronation Ceremony Mediaeval Speculum, xiv. 160-78. 


: 
{ 
Fa 
> 
j 


432 THE INTERPRETATION July 


the oath taken Edward The important addition made 
1308 silent the subject inalienable prerogative. Still 
Professor relying the texts already assembled, 
and some others which cites later, including appeals the 
coronation oath made the king and the barons alike (and 
contrary senses therefore) between 1311 and 1322, writes 
follows: ‘It curious fact calling for further investigation, 
that surviving contemporary form the medieval English 
coronation oath there found any provision touching the 
inalienability regalian rights; and yet the statement just 
cited and number others seem leave doubt that the 
thirteenth and fourteenth centuries least the English king 
his coronation did take some kind solemn engagement under 
oath not dismember his realm nor blemish the rights 
his crown, possibly addition the regular oath somewhat 
analogous the declaration against trans-substantiation English 
sovereigns made for two centuries modern 
Now view the evidence before the suggestion that some 
contemporary version the formal coronation oath safeguarding 
the prerogative has not survived may, submit, definitely 
dismissed. the inference solemn engagement under 
which would presumably, this view, have been taken 
regularly, the thirteenth and fourteenth centuries, there 
this much said. Mr. Richardson and Dr. Sayles have shown 
that the early fourteenth century when both the official and 
liturgical parts the coronation ceremonial were modified and 
re-shaped and the oath itself developed sense restrictive 
the prerogative, that the rubrics contemplated the possibility 
further modification each coronation. That say 
they furnished opportunity for gloss explanation the 
archbishop the tenor the oath sense either agreed upon 
the magnates and the king imposed the former. The 
rubrics, course, lacked the ‘legislative authority’ the 
official coronation records, but Messrs. Richardson and Sayles 
think that they suggest underlying political principle that 
there should fresh contract with each new 
might, therefore, argued that this principle was understood 
the thirteenth century, there were any evidence support 
which outweighed such countervailing evidence might 


Schramm, op. cit. pp. 177-203; Richardson, G., and Sayles, 
xiii. 131, and xv. 97. Op. cit. 379. 

Richardson, G., and Sayles, Early Coronation Records 
xiii. xiv. 1-9, 145-8; The Coronation Edward I’, ibid. xv. 94-9; The 
Coronation Edward II’, ibid. xvi. 1-11. this should the case would seem 
follow that there can have been strong feeling favour the inalienability 
the prerogative since otherwise might have been secured further addition 
the coronation oaths; cf. below, 438, Mr. Richardson’s important study, 
‘The English Coronation Oath’, Trans. R.H. Soc., ser., xxiii. 129-58, 1941, did 
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cited. Professor McIlwain, indeed, produces certain texts show- 
ing that the course the thirteenth century the view that 
the prerogative should inalienable, perhaps even that 
was so, was held certain quarters. 

must therefore consider the nature and authority these 
texts. The first early thirteenth-century compilation 
which, under the rubric quod sit officium regis’ the anony- 
mous author has put together the condition which, his 
opinion, the king should hold this office. must swear that 
will guard the lands, honours, and dignities the crown and 
according his ability recover such have been dissipated 
These are the strictly relevant words but there much 
more the king’s duties and obligations. This worked 
out some detail and admittedly piece political theoriz- 
ing—what the writer thought ought not what was. 
may ask, therefore, what authority can claim and what 
political group may assigned. appears have been 
layman moderately educated and having access the archives 
London, which used freely. the other hand, was 
man with strong political views which promoted with evidence, 
when could come it, and with forgery when could not. 
had little sense historical method construction and none 
the integrity documents, for did not scruple introduce 
material his own into the collection laws which used, 
order reinforce his own political and constitutional doctrine. 
was imperialist with view the crown which 
wished see strong but precluded from such despotism 
John had exercised, the obligation associate the magnates 
with him administration, omnia rite facere regno per 
judicium procerum regni’. Now says that the king ought 
swear publicly observe all these things (including the words 
safe-guarding the prerogative cited above) before receiving the 
crown. This scarcely the language man whose life-time 
the reigning king has taken ‘some kind solemn engagement 
under oath not dismember his realm blemish his crown ’.? 


The text printed Liebermann, Gesetze, for criticism and 
notes see his Ueber die Leges Anglorum Saeculo XIII Ineunte Londoniis Collectae, 
Halle, 1894, particularly pp. 91-100. form coronation oath based this and 
the oath 1308 found its way into print the end the fifteenth century though 
without credentials. was reprinted Blackstone, Taylor and Stubbs conjectured 
that might possibly even probably have been the oath taken Edward See 
Blackstone, Commentaries, bk. Taylor, The Glory Regality, pp. 
Stubbs, C.H. ii. 109 n., 157 n.; Richardson and Sayles, B.J.H.R. xiii. 144-5; 
Schramm, op. cit. 215. 

such oath had been taken Richard would have been likely leave 
some trace the accounts his coronation which are given length the 
chroniclers. had been administered for the first time John his successor 
the anonymous Londoner likely have known and have framed his text 
accordingly. the contrary case his words cannot prove more than suggested 
cf. Schramm, op. cit. pp. and 195-7. 
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The Londoner’s text would appear rather attempt 
supplement enlarge the existing coronation oath. Professor 
calls the words significant, indeed they are, 
evidence that such views were held certain quarters, but they 
cannot claim the authority Bracton the Dictum Kenil- 
worth. said the author that ‘he used alleged 
historical material for the promotion party programme like 
the modern political press’ and think that the analogy 

Now will observed that the matter the absolute 
administrative authority the crown the anonymous Londoner 
was unorthodox those who framed the Securitas Pacis 
the Great Charter and the Provisions Oxford and the anonymous 
authors the Song Lewes, the Addicio Cartis and the book 
called Fleta evidence for the growth political 
thought but little authority for the accepted doctrine the 
crown the thirteenth and early fourteenth centuries. Yet 
Professor vouches the author important legal 
treatise passing under the name Fleta’ support the 
doctrine the inalienable prerogative passage which runs 
‘ancient manors rights annexed the crown the king shall 
not alienate, but every king bound restore his crown those 
which have been This should read the light 
another passage from the same book which the author states 
the same principle rather more detail and invokes authority 
for provisionem omnium regum chris- 
tianorum, apud Montem Pessolonium anno regni regis Edwardi 
filii regis Henrici quarto, The meeting Montpellier 
doubt legendary but the principle which France, any 
rate, was discrediting the feudal theory and practice that kingship 
and kingdom alike should treated the king’s private property, 
was drawn from the Roman law. the course the fourteenth 
century established the rule the inalienability the pre- 
rogative France, and suitable theory was provided when 
the personification the crown the title, prerogative and domain 

Anglorum, 99. Mr. Haskins thinks that disparage the evidential 
value this tract unduly. regards it, writes, ‘in much the same light the 
Mirror Justices. There too the writer has strong bias, but unconsciously 
reflects prevailing views.’ all turns what you mean prevailing. this 
case two tests suggest themselves, one contemporary practice and the other the use 
the work other writers. will scarcely argued that the Londoner’s time, 
the king could not and did not alienate any ‘lands, dignities and honours the 
crown did associate the magnates with himself the government the kingdom. 
the second point Liebermann found that the thirteenth century his work 
was used several people who copied documents from it, one historian, one jurist, 
and practically one else, op. cit. 93. 

op. cit. pp. 375-6. 


Fleta (1685), lib. cap. op. cit. 380. 
Fleta (1647), lib. iii. cap. cited Schramm, op. cit. 270. 
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were lodged it, and alienation the personal act the king 
became But this distinction came slowly if, indeed, 
can said have come all medieval England,? though 
between Maitland’s extremes antique family law and trustee- 
ship for the nation there is, has shown, the practical 
tion between the estate the king and the estate the crown 
while, are assess the bearing the evidence Fleta 
our present problem, must keep two facts mind. the 
first place the treatise appears without authority the 
sense that the London compiler’s evidence without authority. 
Both are the views private, irresponsible, and anonymous 
persons what certain respects the law, you like, the 
accepted constitutional doctrine, should be. Moreover, these 
views cannot have been widely held for there scanty evidence 
the popularity that attested either surviving manuscripts 
(there only one Fleta) citations other the 
second place, what the author says these passages the king’s 
power alienate is, large measure, contrary the estab- 
lished theory and practice the thirteenth Professor 
further cites passage from the late thirteenth century 
law-book called Britton follows: kings also may not alienate 
the rights their crown their royalty not revocable 
their This book, like Fleta, founded Bracton, 
but has greater authority, derived both from its originality 
and its popularity, attested the considerable number manu- 
scripts which have survived. Britton’s treatment the subject 
like that Fleta suggest either that borrowed from 
that book that both were following common 
any case the doctrine unsupported contemporary theory 
and practice. Maitland, commenting the passage, speaks 
the sentiment—it rather sentiment than rule 
law the ancient demesne should not given away, and 
that given away some future king may resume 


Cours Elémentaire Droit Frangais, pp. 327-31 (ed. 4), cited 
Schramm, op. cit. 270, from the edition. 

Pollock and Maitland, 518. king who asserts right revoke 
the improvident grants his ancestors relying upon antique rule family 
law rather than upon any such doctrine that kings are trustees the nation.’ 

pp. 524-5. 

Liebermann, Leges Anglorum, &c., 95; Davies, Baronial Opposition, 16. 

Pollock and Maitland, 329-49, 383-406, 511-26. Commenting the 
doctrine Fleta, Maitland says, This hardly matter law, all the king’s manors 
are the king’s give upon what terms op. cit. 384. 

Britton, ed. Nichols, 221, and Introd. Cited op. cit. 380. 

Pollock and Maitland, the author Fleta intended the words 
‘ancient manors’ restrict the application his rule the ancient demesne, the 
passage would not much help Professor contention. 
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come back, therefore, Professor con- 
jecture the king’s oath not dismember his realm nor 
blemish the right his crown may feel that the balance 
probability strongly against it. difficult admit the 
existence oath, regularly taken, affirming doctrine contrary 
that Bracton and the Dictum Kenilworth and the attested 
practice the time which has left trace any known text 
connected with the coronation. clear that throughout the 
thirteenth and early fourteenth centuries the doctrine 
inalienable prerogative was held among people rather extreme 
views and sometimes invoked more moderate men when 
was their interest so. Evidence, the other hand, 
superior order and authority makes pretty clear that was 
open the crown limit itself within bounds, which must 
stated principle and not detail, freely assumed obligations 
and that these was If, nevertheless, such 
undertaking were given and confirmed oath the thirteenth- 
century coronations and had proved ineffective (as might 
argued from the repetition the point Fleta and Britton), 
then would natural look the coronation Edward 
for some development this political seems that the 
magnates considered themselves free make their own terms 
with the king and that they carefully re-shaped and developed 
the coronation order, and added fourth clause the 
the supposed undertaking had been given for century and 
was still ill-observed, what more natural than incorporate 
the coronation oath introduce rubric directing the 
archbishop explain that the doctrine the inalienability 
the prerogative was implicit the coronation oath itself? 
such steps appear have been taken, the argument silentio 
not only admissible but powerful, and reinforced the 
frequent appeals made the sense the coronation oath from 
1308 1327, which has been said that these disputes the 
meaning the coronation oath was tossed backwards and 
forwards between the the oath specifically imposed 
only the obligation observe and maintain the laws and customs 
the kingdom and those which might subsequently made 

1Cf. Foedera (Rec. Com.), 419, Henry undertaking observe and secure 


the liberties contained the two charters after had been absolved from his oath 
the barons May 1262. Cf. above, 432. 

Except for one point this work seems have been done deliberately and 
leisure and not, Dr. Wilkinson suggested, consequence baronial ultimatum 
threatening make the coronation impossible. The postponement the date 
originally fixed was due the negotiations consequent Archbishop Winchelsea’s 
absence Rome. See Wilkinson Honour James Tait, pp. 405 ff. 
Schramm, op. cit. Richardson and Sayles, xiii. 129-45 Ward, L., 
Speculum, xiv. 160-78, and above, 432, 

Schramm, op. cif. 209. 
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legislative act, then any particular point there was room for 
honest difference opinion about the interpretation, and more 
than room for partisan invocation, it. the other hand, 
this would hardly have been the case there had been specific 
engagement under oath, say the terms the anonymous 
Londoner’s formula, preserve the integrity the rights and 
conjecture inadmissible. This brings back his main 
contention that the complete inalienability the prerogative 
part the accepted constitutional doctrine attested Bracton, 
the Mise Amiens and the Dictum 

This view advocated even more strongly Mr. Haskins, 
who cites some the texts have already discussed, apparently 
without noticing that the most authoritative them contem- 
plates acts self-limitation the king. these adds 
new piece evidence. ‘Even the king can nothing 
restraint the royal power’, relying the words 
the king’s counsel the case Rex Badlesmere and 
Edward venture think that Mr. Haskins had con- 
sidered the whole case more attentively, including the record 
and the editor’s observations the introduction well the 
report, would have rated the value this evidence much 
lower than has done. The point the case, have taken 
it, that the defendant, whose franchise included the right 
impound for three days all distraints made the sheriff the 
hundred which his liberty lay, claimed that distraints could 
made except the presence his bailiff. The king’s counsel, 


further points Professor argument should noticed here for 
completeness’ sake. The first his apparent omission allow for the development 
political and legal thinking that followed the experience the thirteenth and 
fourteenth centuries. The doctrine inalienable royal prerogative attested 
Professor view under Henry and formulated the London compiler 
under John evidently rested implied theory the state very different from that 
which animated the act 1366 repudiating the papal tribute. There are differing 
views contemporary judgements John’s act 1213, but however impolitic 
may have been thought can scarcely argued that was regarded alienation 
blemishing the prerogative certainly was 1366, see the discussion 
Luchaire, Innocent III, 215-34; Adams, B., Magna Carta Commemoration 
Essays, 1917, pp. 28-45; McKechnie, Magna Carta, 2nd edn. the act 
1366 recognizes implication that such submission John had made would 
open Edward III with the assent parliament. 

The second point the relevance the continental analogies which Professor 
cites his doctrine the inalienability what may called global’ 
prerogative which embraces endowment and excludes acts free self-limitation. 
most departments English medieval history will found that against such 
analogies must set large allowances made for the conditions and the history 
the country which the text affording the analogy originated. The dangerous 
development the appanage system France toward the end the thirteenth 
century, and the destitution the empire such the fourteenth, are cases 
point. Haskins, op. cit. pp. 84-92. 

Year Books Edward II, Eyre Kent, ed. Bolland (Selden Soc.), iii. 169-73. 
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Hartlepool, objected the impounding distraints the 
ground that would deprive people their right replevy 
them immediately and, further, that the claim favour the 
lord’s bailiff restraint the king’s power his 
demesne land’, i.e. impede the normal functioning the 
king’s officials outside liberty. was speaking this point 
that used the words which Mr. Haskins relies, ‘the king 
himself his own grant cannot aught restraint the 
royal power’. The first objection was met satisfactorily and 
the second submitted for judgement. The question issue 
was whether the king could grant franchise which deprived 
his subjects resident the geldable their common law right 
replevy their distraints cause distress levied their 
behalf, without vexatious delay. The first point did not arise 
because appeared that such replevin was promptly facilitated 
the defendant. The second raised the whole question the 
nature the prerogative and its relation the law. Hartlepool 
makes the point squarely quod illum clameum est pre- 
iudicium domini regis contra corone sue dignitatem maxime 
cum nullus debeat alicui ballivo seu ministro domini regis aliquo 
resistere nec officio suo faciendo secundum legem con- 
suetudinem regni etc. But precisely this was 
done respect the residents any the numerous franchises 
which the lord had the return writs similar liberties 
involving the exclusion the king’s officers. prohibition 
the would, Mr. Bolland did not fail 
point out his introduction, ‘have made the grant any 
immunity all impossible’. Evidently such question could 
not settled ‘rege and was referred parlia- 
ment where appears have been Meanwhile the 
recognized practice with regard franchises continued belie 
Hartlepool’s His words used case 
that never went judgement can scarcely taken strengthen- 
ing Mr. Haskins’ argument. Finally, should noticed that 
his emphasis Innocent III’s condemnation Magna Carta 
contended that the terms the Runnymede Charter were com- 
patible with the prerogative any more than those the Pro- 
visions Oxford. But was not the Runnymede Charter that 


Op. cit. 170. Op. cit. pp. 

now Mr. Haskins’ article ante, liii. 478 ff. understand him would 
regard Hartlepool’s words evidence that the doctrine inalienable prerogative 
was known England the early fourteenth century. That doubt true and 
highly relevant the history political thought but much less that the 
constitution. may perhaps said that far public life and the conduct 
government went one was prepared either deny affirm the doctrine still less 
allow embarrass the king. Op. cit. 86. 
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Henry III confirmed and the observation which was 
bound the Mise Amiens and the Dictum Kenilworth. 
have now consider Mr. Birdsall’s view which refer- 
ence was made above.! argues that his revocation the 
statute 1341 Edward III ‘asserted that not even statute 
may legally restrain the royal cites support 
this the Statute York and the practice the royal judges 
who consistently allowed the king dispense with statutes 
which restricted his freedom action the appointment 
royal officials. Now while agree that the appointment and 
control the king’s ministers was part the prerogative which, 
fact, was protected from alienation the nature the ad- 
ministrative system and the instinct self-preservation the 
part the crown, not think that Mr. Birdsall’s argument 
will serve establish his point. This, understand him, 
that statute freely enacted the king parliament restraint 
the prerogative would not valid. Edward III his repeal 
did, fact, assert less than that and the practice the judges 
implies, suggest, the contrary. The king assigns two reasons 
for annulling the statute, the first that contains articles 
expressly contrary the laws the kingdom and his own royal 
rights and prerogatives which was bound his oath 
defend, and the second that proceeded from his act and not 
his the allegation that the laws the kingdom make 
certain parts the prerogative inalienable, i.e. the control 
ministers and all that that implies, laws are under- 
stand custom and the accepted theory kingship, this true 
subject the reserve (argued above) that the content this 
custom and theory was not immutable. From this would 
follow that, has been said above, could safely formulated 
principle only and not detail. If, here contended, the 
king had the power self-limitation the condition self-pre- 
servation must implied justice both his successor and 
the administrative system which was indispensable 
part, and suppose that the nearest can come medieval 
formula for this rule the condition Bracton attaches the 
king’s power delegation, ordinaria remaneat domino 
regi’, extending the implied cover the whole 
field administration. This, indeed, Bracton does for says 
that secular jurisdiction belongs ‘ad reges principes qui 
defendunt regnum and that the king the judex ordinarius 


See ante, 27. 

The antithesis voluntate the text appears make the insertion 
the word the official translation unnecessary and confusing, Statutes, 
297. 

Bracton, fo. 55b, 167 cf. pp. 107, 304-5 and cf. Bracton and Azo, ed. Maitland 
(Selden Soc.), 199. 
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the assertion that the king bound his oath defend 
the prerogative something must added here what have 
already said the subject. the prerogative must under- 
stood the sense have just given because the only 


parts the statute which the king and the judges took ex- 


ception were those affecting the appointment and responsibility 
ministers. Moreover, when the Easter parliament 1343, 
which repealed the statute, the commons returned the charge 
two their petitions dealing with matters touching the pre- 
rogative, although not that part with which are concerned, 
were favourably Then the oath can only mean 
the coronation oath, and the form which Edward III had 
taken contained the clause which required him hold and 
maintain the laws and lawful customs, les quiels communaute 
nostra roiaume aura esleu’.? Did the require him 
enact the laws chosen the community the The 
wishes the ‘community the realm’ could only reach the 
king way petition which, formally, any rate, was 
free refuse. But if, which appears unlikely, the question was 
asked the degree improbable that should have 
been answered, and indeed the king himself avoids the dangerous 
issue the suggestion that the statute was technically invalid 
because his consent had not been voluntary. The statute, there- 
fore, inconclusive the point issue. was invalid because 
the king’s consent was wanting. 

Mr. Birdsall’s argument, however, rests chiefly the nature 
and effect the king’s unquestioned power dispensing with 
statutes any particular case means non-obstante clause, 
and turns ingenious and able treatment two statutes 
Edward III forbidding the appointment any man sheriff 
for more than one year. admitted that this restraint 
the prerogative, and that until statutory provision the 
contrary was made Henry could dispensed the 
crown. For our purposes, therefore, unnecessary follow 
Mr. Birdsall his analysis the well-known discussion the 
matter the Year Book Henry VII, because the point 
present issue only whether the fact that the reign 
Edward III the king could dispense his pleasure sustains Mr. 
Birdsall’s contention that that time statute restraint 


Rot. Parl. ii. 141, no. 35, invites the king retain rents and escheats 
and other profits touching his crown and right’, no. complains that certain 
franchises annexed his crown which has recently granted out the lords’ bailiffs 
are exploiting the inhabitants. 

op. cit. 211. Richardson and Sayles, xiii. 
xiv. 1-9, 145-8; xvi. Ward, L., Speculum, xiv. Wilkinson, B., 
Historical Essays Honour James Tait, Manchester, 1933, pp. 405 ff., and above, 
432, 
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the prerogative would invalid, although had been enacted 
with the king’s free consent. have given some reasons for 
thinking that Edward (or his advisers) did not hold that view. 
may now pointed out that until the king dispensed the 
statute was valid, otherwise the dispensation would have been 
superfluous, and when dispensed remained valid for everyone 
except the person persons whose favour the dispensation 
had been made. instructive analogy found such 
statutes that Mortmain and the Staple which, although 
based principles justice and expediency, were freely dis- 
pensed and many cases very properly so. real objec- 
tion that the statutes regarding the sheriffs fall into another class 
involving the prerogative, partly for the general reasons set 
out above and partly because the prerogative this other 
instances, had already been restrained the same way the 
king’s grant recognition life-shrievalties, say nothing 
the range franchises from the palatinates down the 
small liberty with the return writs. neither case any 
wrong done the king and volenti non fit agree 
with Mr. Birdsall that the Statute York conforms the con- 
stitutional doctrine the Mise Amiens and intends with- 
draw from legislative action that part the prerogative which 
have called the residual discretionary authority the king. 
This was exercised directly through his ministers, was universal 
and not local, reserved and not delegated and, therefore, suggest 
that the case the sheriffs not all fours with that the 
result this discussion would appear that 
the doctrine inalienable prerogative which entitled did 
not actually require the king revoke grants land franchise 
made his predecessors himself, and definitely bound him 
separate oath taken the time the coronation not himself 
make any such grants can scarcely maintained—at any rate 
the terms which Professor formulated it. 

far from denying that the accepted constitutional 
doctrine treated certain parts the prerogative inalienable 
and recoverable when accroachment enforced alienation had 
but still contend that clause the Statute York 
contemplates the possibility certain acts self-limitation being 
made the king parliament. The apparent contradiction 

The maxim cited Maitland discussing this subject, Constitutional History, 
303. There will practical distinction between restraint the prerogative 
grant and statute unless should argued that the king was bound enact the 
laws which the community the realm shall have chosen, and this, since nobody 
doubted his power refuse petition, was obviously not the case. 

The fact that before the century was out the king’s ministers were liable im- 
peachment for their conduct office aptly illustrates what was said above, that 


the custom law which protected the reserved prerogative could only formulated 
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will disappear consider little more closely what the king 
had alienate. All that came the heir the throne when 
the estate the crown descended may arranged two classes. 
First there the king’s administrative authority whether external 
internal—the former will looked one way when people 
are thinking terms feudalism, 1213 when John accepted 
papal suzerainty, and another 1366 when king and parlia- 
ment repudiated it. any case wanton dismemberment 
the kingdom (John’s act was not that for retained the direct 
dominion) would, grounds common sense and self-interest, 
far removed from practical politics scarcely need 
formal prohibition. Alienation the king’s authority his 
subjects, the other hand, the various forms which the 
immunity might take, far from being prohibited was evidently 
matter everyday practice whether way acquiescence 
direct grant. For two centuries after the Conquest could 
practically justified indispensable administrative co-opera- 
tion and thereafter fitted into more developed scheme things 
the fourteenth century much royal authority was private 
hands and administered either virtue producible royal grant 
recognized prescriptive right. 

The second class comprises lands, services, and the profitable 
incidents feudal tenure, and these may subdivided into the 
ancient demesne, the material endowment the king recorded 
Domesday Book, and other lands subsequently acquired. Then 
there was store personal property, such jewels, plate, 
furs, and such like; and finally escheats, forfeitures, wardships, 
marriages, advowsons, casually temporarily accruing the 
king. practice obvious that was free alienate any 
these, and, indeed, was limited only, all, the feudal 
sentiment (hardening into custom) which expected him re- 
grant escheats and forfeitures and hoped that would keep the 
ancient demesne intact. 

Evidently there were political and material reasons which 
would make the advantage the king and the baronage 
alike maintain the alienation both lands and liberties. The 
king must secure and retain the political support the more 
powerful the barons and they turn must consolidate 
extend the material basis such power. the other hand, 
the demand for extraordinary taxation became more frequent 
there was enough said against alienation account for the 
political views which were expressed certain quarters the 
thirteenth century. Clearly would the advantagé the 
barons the king could contrive live his own, failing that 
they could secure from his necessities either administrative 
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reform the realization their political ideals. the second 
alternative would the king’s advantage able meet 
their demands with ‘non possumus’. relevant here 
recall that definite acts resumption were commonly referred 
special reason and not the constitutional principle are dis- 
cussing. Edward when 1301 raised the general principle 
the restriction the prerogative, asked the magnates judge 
whether what they asked was within his competence. Although the 
question whether king could bind his successor may perhaps have 
been open one, doubt whether king would have attempted 
revoke his own free grants those his predecessors the 
sole ground that they had blemished the crown make excep- 
tion, course, that part the prerogative which agreed 
was inalienable. Resumption one form another was often 
matter policy, but not think law the sense that the king 
was entitled, much less bound, resort it. When turn 
from the material resources the king the administration 
the kingdom which was absolute, will observed once 
that large part his authority had passed from his control 
that the civil service and the judiciary, under theory dele- 
gation which 1290 Edward had extended cover the anomaly 
the decaying feudal jurisdiction. doubt the king could 
dismiss his judges and clerks, but had lost was losing the 
judicial functions that his predecessors had still occasionally dis- 
charged person, and his power dislocating the self-consistent 
development the common law ill-considered capricious 
writs. Perhaps the growing body departmental rules and 
practice chancery and the exchequer was less able protect 
itself than the common law, but must have had very consider- 
able powers resistance. Nevertheless, the king remained the 
central will and exercised through his ministers and counsellors 
the whole range administration that final, discretionary power 
which the judicial system under the name 
ordinaria was reserved for him and his court. Here then 
have the line beyond which the prerogative inalienable—it lies 
the frontier delegation. Clearly the frontier will vary from 
time time tending, with the advance bureaucracy and the 
legislature, restrict the king’s discretion while acting his 
name. What permanent, however, the fact that the king 
cannot exercise this power alone but will require the service 
counsellors and ministers. Such agents are indispensable him, 
but since their business enable the king exercise his free 

1The king’s counsel the Quo Warranto proceedings, 1279, however, could, 
occasion, argue that was bound resume all rights unlawfully detached from 
the Placita Quo Warranto (Rec. Com.), pp. 429-30. This was gift made 


Edward before became king. See Pollock and Maitland, 524. The 
case, however, owing the circumstances the grant not quite relevant. 
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will they must his servants and his alone. This not say 
that minister can required carry out policy which 
contrary his advice and judgement—Stratford made that point 
1341 the less the minister not bound serve any 
master except his conscience. 

the foregoing discussion has often been necessary 
speak terms constitutional doctrine and political theory, but 
such language only relatively appropriate the very practical 
interpretation the statute which have proposed. conceive 
have been act long-sighted statesmanship that had 
taken the measure the changing condition government and 
political life and profited favourable moment authorize 
procedure that would enable the king take advantage 
them. was not the fault those who framed they were 
obliged deal with problems that speculation has not yet solved, 
though the fact gives permanent interest the proceeding that 
might otherwise have lacked. the thirteenth century when, 
Maitland said, ‘the number legal ideas very small and 
public law had hardly idea its own’, what called the 
notion proprietary kingship sufficed for active political life.* 
died hard both theory and practice, and though, have 
seen, there was some radical speculation among the politicians, 
the opposition was chiefly concerned with questions adminis- 
trative reform and the realization their political ambitions. 
Edward whose behalf the lawyers could suggest that 
occasion his prerogative would put him above the laws and customs 
the kingdom ’,? was imbued with the proprietary view his 
office. When was asked the parliament Lincoln 
dismiss his treasurer indignantly replied that they might 
well take his kingdom from him, and added that none the lords 
would allow third person interfere with his choice and control 
his Yet his grandson courteously heard the commons’ 
criticism his administration, and with the advice the lords 
appointed committee inquire into the alleged grievances 
but the crown each case embodied the central will and its dis- 
cretionary power was unimpaired. fact, the nature that 
power would determined any generation the amount 


ante, xxx. 208-9, where have discussed this point and cited authorities. 
Pollock and Maitland, 526. 

Rot. Parl. 71. 

Rishanger, Chronica, ed. Riley 460. 


non you, that wille his myght 

Haf sergeanz for his prow, withouten other sight. 
Brunne, Metrical Chronicle, ii. 312, both cited Ramsay, Dawn the Constitution, 
pp. 


The Anominalle Chronicle, ed. Galbraith, 1927, pp. Tout, Chapters, 
iii. 290-305. 
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and efficiency the delegated authority. Thus the opposition 
the thirteenth and early fourteenth centuries sought secure 
administrative order and efficiency violence, the threat 
violence, resulting some measure temporary oligarchy, and 
this was steadily and properly resisted the crown. But the 
fourteenth century advanced was seen that there was 
alternative course that shall not misunderstood describ- 
ing constitutional because was compatible with the king’s 
administrative supremacy. For the opposition criticize the 
acts minister the crown even ask for his removal 
was submit the justice their case the king, the individual 
did the courts petition right, and the crown was 
more blemished giving redress the request parliament 
than authorizing its judges justice the petition 
private suitor. Before the century was out impeachment had 
become recognized means criticizing the government, and the 
old turbulent method appeal was forbidden statute 1399. 
But more can said. From Runnymede Boroughbridge 
every attempt the magnates impose their will upon the 
crown involved violence and generally civil war. the period 
between Boroughbridge and Richard’s betrayal Conway the 
direct conflict between the crown and the magnates only once 
degenerated into civil Yet during that period king and 
parliament negotiated and often compromised the settlement 
questions which touched the prerogative. the proceedings 
1388 were ferocious and those 1397 vindictive and neither 
directly fruitful from constitutional point view, cannot 
denied that both were form parliamentary. The point wish 
make that the Statute York offered substitute for 
violence and civil war which was effective long neither side 
pressed its advantage the point upsetting the equilibrium 
which Edward III’s policy had shown possible,? and that 
both parties the dispute continued use the method until 
they reached the deadlock 1397. 

the constitutional importance the statute, that will 
depend how the word defined. did not, the view here 
advanced, alter either the structure the legal functions 
parliament, although defined and developed subject with 
which authorized parliament deal legislatively. The inten- 
tion its framers appears have been political rather than 
constitutional, that the formulation new doctrines and 
principles government meant. the other hand, although 


have already made the exception 1327 and should class Bolingbroke’s in- 
vasion with Isabella’s, the one involved the question the succession and the other 
the dynasty, and neither, therefore, was susceptible compromise. 

See this point well treated Jolliffe, Constitutional History, pp. 394 ff. 
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was intended charge parliament with new duties 
instrument government, contributed largely unintentionally 
its importance the business government. enactment 
which deflected the current political dispute from the camp 
constituted organ government is, submit, constitutional 
its effect whatever may have been the intention its framers 
the composition the parliament which they 


GAILLARD LAPSLEY. 


1Cf. Pollard, Parliament, 2nd ed. pp. 241-2. put the point its 
lowest but not retreat from the position taken above that the statute contemplated 
parliament estates. 
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Notes and Documents 


The Chapel St. Louis, Greyfriars, London 


architectural history the Franciscan house London has 
recently been set forth afresh Mr. the light 
not only earlier investigations, notably those made Mr. 
Shepherd and Mr. Kingsford, but also additional 
original material. Thus dealing with the chapel St. Louis 
the great new church which became famous during the 
fourteenth century, Mr. Martin has used accounts preserved 
the Public Record Office, which have already long been familiar 
and print,? and has supplemented them another contem- 
porary version the account, contained Additional MS. 7966A 
the British Museum which appended the present note. 
This latter shows that ‘the money was disbursed John 
was treasurer 1308-11, and some subsequent 
presumably for this reason that Mr. Martin con- 
cludes that the former ‘although undated must belong the 
beginning the reign Edward II’. Now seems generally 
agreed that the position the altar St. Louis was the east 
end the nave, backing upon the screen the most southerly 
the four chapels which stretched right across the church between 
the nave and the ambulatory before the If, therefore, 
the erection the altar belongs the beginning Edward 
reign, there presumption that the new nave must have been 
standing that date. Mr. Martin, unlike Mr. Kingsford, 
believes that this nave was not the one built the thirteenth 
century through the munificence Henry Waleys, several 
times mayor London, but was successor it, due, like the 
choir, the building activities Margaret, second queen 
Edward and have evidence that the foundation-stone 
Margaret’s building was laid 1306, would follow that she 
was responsible for nave well choir and began both about 


Franciscan Architecture England, pp. (Brit. Soc. Franciscan Studies, 
1937). 


Exch. K.R. Accts. 507/5, printed Kingsford, The Greyfriars London, pp. 
202-3 (ut sup. 1915). 


Shepherd, The Church the Friars Minor (Archaeological Journal, 
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the same time. Thus what may seem minor matter, the date 


the erection single chapel, becomes important link 


the building history the church whole. 

The problem adds one more the many examples the way 
which the prosy details administrative machinery may 
utilized more picturesque fields investigation. seems 
first sight long way from civil servants the royal wardrobe 
exchequer craftsmen and labourers conventual church. 
Yet only grasp the system governing the former that 
can force the documents concerning the latter yield their 
full significance. 

The records involved must fitted into their place ad- 
ministrative process. The first, the Public Record Office, 
comes from miscellaneous collection, partly exchequer and 
partly wardrobe provenance, formed round nucleus docu- 
ments the custody the King’s Remembrancer the 
exchequer. small rectangle parchment, endorsed and 
entitled Expenses incurred about the chapel St. Louis the 
Friars Minor London’ and containing eleven entries. The 
first records the payment the considerable sum marks 
Master Robert Eye for finding timber and constructing the 
chapel, while the last covers the cost paving 10d.). Glass 
windows are mentioned, with lead and ironwork, and cementer 
paid 13s. 4d. for ‘lengthening the windows’. The absence 
any reference masons suggests that the chapel was itself 
timber structure, abutting existing walls. line cancella- 
tion drawn from top bottom the entries, rough cross below, 
and some erasures and corrections the totals, prove that the 
account has been audited. The evil practice, fortunately now 
obsolete, using gall make the script temporarily more legible, 
has resulted usual the complete defacement some portions. 
Mr. Kingsford when printing the document made ingenious but 
not always successful conjectures fill the blanks. the 
and the plasterer’, for example, were fictitious 
personages conjured from the void, rather constructed from 
such scraps remained visible the non-committal cuidam 
the original. the foot written ‘To his very dear friends 
the lord treasurer and chamberlains the This 
cannot address, for the account was go, shall see, 
not the exchequer but the wardrobe for audit. may 
that the words are merely pen-trial, added, perhaps, the time 
when the account was being posted after 

The second record available entry made the royal 
wardrobe book for the twenty-ninth regnal Edward 


Omitted the printed version. 
This suggestion made the weighty authority Mr. Charles Johnson. 
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that say for the period between November 1300 and 
November 1301. annual statement all receipts and 
expenses the wardrobe, secretarial and financial department 
the household, was kept duplicate behalf its two chief 
officials, the keeper treasurer and the controller. this case 
the surviving book the The entry, which bears 
date, notes the payment John Sandale ‘for divers 
expenses and costs incurred the same regarding the construction 
certain chapel the Friars Minor London honour 
St. Louis, command the sum (£36 18s. 7d.) 
corresponding with the total the account have already 
examined. however, three totals only are noted, one for 
Robert Eye’s charges, one covering eight miscellaneous items 
the original, and the third representing the cost carving and 
painting the statue and making the sedes which was stand. 
There nothing surprising details work done the queen’s 
order appearing her husband’s wardrobe book, for though the 
queens Edward had their own wardrobe offices and officers, 
these were subordinate the king’s. 

What, then, the relation, administrative and chronological, 
between our first document and the Undoubtedly the 
first, cancelled because has been audited and entered the 
appropriate place, contains the particule, the details, tech- 
nical language the parcels, account prepared for presentation 
the wardrobe recover the money which John Sandale 
had spent the queen’s bidding. After audit, the wardrobe 
posted the account summary form the wardrobe book, thus 
producing our second document, but also retained the original 
account voucher until had itself turn presented its 
accounts for audit the exchequer, was compelled do. 
John Sandale, future bishop Winchester and treasurer 
the exchequer, was this date clerk wardrobe 
After the second audit there was reason why the wardrobe 
should care preserve the original account any longer, pre- 
sumably was left behind, and found its way into some one the 
many receptacles which were the disposal ancient and 
settled department the exchequer. Hence its survival the 
present day official custody. The keeper’s book and con- 
troller’s book, the contrary, were wardrobe property, and 
returned their own itinerant department, with the result that 
to-day one them missing and the other longer official 
keeping. 

The conclusion date therefore irresistible. The 
particule must precede the enrolment the enrolment belongs 

his career under Edward see Reg. Sandale, pp. xx-xxiii (Hampshire Record 
Soc. 1897), and Tout, Chapters Med. Admin. Hist. ii. 214, 
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the year 1300-1; the particule cannot dated, pace Mr. 
Kingsford, 1305, or, pace Mr. Martin, later still. Queen 
Margaret may have given her orders for the erection chapel 
honour her grandfather any time after her arrival England 
and marriage Edward September 1299. This gives 
terminus quo. The terminus quem cannot later than 
November 1301. Mr. Martin had already suggested, connexion 
with the item which speaks windows being lengthened, that 
possible that some part Henry Waleys’ nave was involved 
The dates seem make certain that not part but the whole 
was question. The great Londoner may have seen the altar 
situ his own nave before 1302 was laid rest the 
church the Minoresses outside Aldgate. must regain credit 
for full share the construction the finest church the 
Franciscans had all England. 


JOHNSTONE. 
Brit. Mus. Add. MS. fo. 


Domino Johanni Sandale pro diversis misis custibus factis per 
eundem circa quandam capellam apud fratres minores London’ honore 
sancti per preceptum regine construendam videlicet pro denariis 
per ipsum solutis magistro Roberto Eye carpentario pro maeremio 
inveniendo eandem capellam pro factura eiusdem per certam con- 
vencionem secum factam xxv marcas. pro fenestris eiusdem capelle 
elongandis, fenestris vitreis, ferramentis diversis pro hostiis fenestris 
plumbo empto quandam fenestram dicte capelle cooperiendam, 
haspis, gunfis aliis ferramentis fenestras, eadem capella depingenda 
pavanda, una virga ferrea pro curtina ante altare pendenda, anulis 
cupro eandem, uno tabernaculo hostiam dominicam imponendam 
una pertica manutergium iuxta altare pendendum xxjd. 
pro denariis solutis pro quadam imagine dicti sancti sculpanda depin- 
sicut patet per particulas 


Summa li. xviij vij 


Archbishop Apology 


lengthy. petition addressed Archbishop Holgate the 
Marian government,! though primarily importance con- 
nexion with the career and character the archbishop him- 
self, affords addition vivid glimpse the activities 
John Dudley, duke Northumberland, and thence certain 
aspects the Edwardian reformation. Particularly, since the 


Publ. Rec. Off., ii. fos. 133-6. 
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Calendar Domestic State Papers devotes only six lines this 
document over six large pages, the case for printing seems 
strong. 

Difficulties have arisen regarding the date the petition, 
since the original undated. The Calendar ascribes the 
year 1555 and, with query, the month December. This 
date cannot even approximately correct. will seen 
that Holgate concludes with offer thousand pounds for 
‘my libertie and that may restored 
know him have been released from the Tower, where had 
lain since October 1553,3 January 1555,* and have died 
November that His mention ‘the Parlyament 
holden Westminster Lent was (i.e. year 
last Lent) provides clue date. This can scarcely 
reference any but the session 1-31 March date 
the petition hence limited the middle later months 
1554 and the first few days January 1555. If, appears 
very likely, this petition contributed Holgate’s 
date the vicinity December 1554 remains very probable. 
Both the preamble and the main body the petition are the 
same hand, and one which bears little resemblance that 
Holgate. Judging, nevertheless, the material comprised, 
the whole was personally dictated the deprived archbishop. 
Midway the document the pretence the third person 
dropped and the first takes its place.® 

together with the notes subjoined the text, will perhaps render 
unnecessary more than few words interpretation. Grave 


S.P. Dom. 74. Fos. cf. infra, pp. 458-9. 

Acts the Privy Council (later cited A.P.C.), 1552-4, Machyn, Diary, 
46. 

Ibid. 80. that day the council held session the Tower and bound 
Holgate the sum 20,000 marks good abearing, ordre and fyne pleasure 
(A.P.C. 1554-6, 90). the following July was summoned appear before 
the council two days later (ibid. 160), but record the sequel remains. 

post mortem, and Ph. and Mary, no. 30, printed London and 
Middlesex Archeol. Soc. Trans., ser. might addition observed that 
Holgate would not have pleaded for restoration his see after February 1555 
when the congé d’élire was issued for his successor Heath (Cal. Pat. Ph. and Mary, 

The only other possibility, the session January—15 April 1552, would hardly 

was not the first attempt made attract the attention authority. 
inventory Holgate’s goods Corpus Christi Cambridge MS. 105 (34) (printed 
Gentleman’s Magazine, 1825 (1), pp. 595-7), stated annexed the bill 
complaint before the Lords’. This complaint was presumably directed against the 
government agent Ellis Markham, who repeatedly mentioned the inventory 
confiscating property the archbishop. 

Fo. cf. infra, 455. The same change takes place the inventory 
goods mentioned the previous note (Gentleman’s Magazine, 1825 (1), 597). 

Ante, 428-42. 
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prejudices regarding the actual attitude Holgate might, how- 
ever, arise were this document read out its context. 
the light his career and known character seems, for ex- 
ample, unlikely that Holgate’s professions regret for his marriage 
and for his support the reforming party were insincere. 
monk who accepted high offices late life, had embraced 
advanced notions least partly out that subserviency 
governments deeply ingrained his nature. The story 
his relations with Dudley, though saying little for Holgate’s 
firmness, remains sufficiently circumstantial and characteristic 
both men carry conviction. The cringing attitude the 
petition itself will not deemed unnatural aged and 
never very courageous man, who, after over year the Tower, 
was anxious spend his last days liberty. Even his first 
sight unseemly anxiety recover his lands and goods may 
largely, not wholly, justified reference the beneficent 
and unselfish schemes which certainly had view. his 
will, dated April 1555, Holgate completed the already con- 
siderable tale his good works devoting his remaining means 
the foundation almshouse his native 


(Fo. 133.) Articles Roberte the lait archbusshoppe Yorke 
the right honorable Sir Richarde Sowthwell, Knight, one the Quenes 
Majesties most honourable Pryvie Councell.? 

primis, the said Robert saith that beinge the aige thre- 
scoore and eight yeares maried gentilwoman called Barbara Wenteworth 
the councell Edwarde then the Duke Somersett and for feare 
the laite Duke Northumberlande using call him papiste and 
thought verelye then that myght have done soo Godes lawes and 
the Kinges.® 

Item, saith that certayne busshopps being the Quenes Maiesties 
commissioners depryved him the said archebusshopprike for the same 
and suspended hym frome celebracion, boithe sore againste his 


Surtees Soc. cxvi. 232-5. For the processes which this will was finally 
executed, see Cal. Pat. Ph. and Mary, iii. 341-2, 

Southwell, cf. Dict. Nat. Biog. While profiting from the Henrican changes, 
retained Romanist sympathies which resulted three months’ imprisonment 
1550. Mary rewarded his loyalty pension and various offices. While thus not 
Holgate’s party, may have been personal friend. Southwell was amongst 
those councillors present when Holgate was released from the Tower (A.P.C. 1554-6, 
90). 

the somewhat complex problems surrounding Holgate’s marriage with 
Barbara, daughter Roger Wentworth Elmsall, Yorks, cf. ante, lii. 428-37. The 
Yorkshire writer Robert Parkyn dates the official marriage ceremony January 
1550 (Bodleian MS. Lat. Th. 15, fos. The date Holgate’s birth, 
which have other clue, was hence 1481 the first days 1482. 

commission deprive Holgate and three other reforming bishops dated 
March 1554 and addressed Gardiner, Tunstall, Bonner, Parfew (St. Asaph), 
Day (Chichester), and Kitchin (Llandaff) (Burnet, Reformation, ed. Pocock, 386). 
Machyn (Diary, 58) says the deprivation took place March. 
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whiche depryvacion beinge force thinketh all the rentes and revenewes 
the said archebusshoppericke nowe this present bee the Quenes 
Maiesties pleasure and 

Item, saith that haith goodes belonginge the sea Yorke 
saving crosse sylver percell gilte and myter golde and stones which 
was delyvered him his furste entree the said benefice, whiche the 
commissioners for the churche goodes wolde have had frome 

Item, saith that haith sure and sufficient stait the lawe for 
terme his liffe the lait dissolved monasterye Watton, with all 
the demeanes, landes, mannors, benefices, tenementes, rentes, revercions, 
patronagies benifices, with all other emolumentes what nayme 
tytle soo ever they bee, graunted him Henrie the Eight, King 
most famous memorye, lyke manner the Kinge had the same 
the surrender the said Watton and large and ample manner 
ever anye the said religious persons, soo called, occupied the same 
afore. And this had for his pencion foure and twentie howseis 
the Gylbertynes, being sole master and pryor the same, all other 
being pryors datyve and removeable, the revenewes whereof belongith 
not the sea Yorke.® 

Item, saith that haith purchaised certeyne landes and tene- 
mentes, some fee symple, some free burgage and otherwise. The 
revenewes theis landes belongith not the sea Yorke, other then 
the crosse and myter afore writen.* 

(Fo. Item, saith that all his goodes, money, specialties 
chatells, stocke, stoore, implementes howseholde, what 
nayme ever they bee, belonge him verye proprietarye and owner 
the same. 

Peticions Robert the lait archbusshoppe Yorke the right 


Holgate’s successor not being yet appointed (cf. ante, 451, 5). 

Holgate describes the mitre the list confiscations made his Battersea 
House also mentions broken cross silver gilt seized elsewhere (Gentleman’s 
Magazine, 1825 (1), 596). These articles not appear the church goods inven- 
tories for either Yorkshire (Surtees Soc. xcvii) Surrey (Surrey Archeological Coll. 
xxiv. 37-9 gives references). Though Holgate had headed the chantry commissioners 
for Yorkshire (Surtees Soc. xci. xcii. 371) and took part York survey church 
goods 1546 (ibid. xcvii. 85), the northern commissioners 1552 for church goods 
were all laymen (ibid. xcvii. 3), and Holgate seems have had hand their 
activities. For his earlier orders and actions regarding the alienation church 
goods, cf. ante, ix. 

For the list Watton manors granted Holgate July 1541, cf. and xvi. 
715. For valuations Watton properties, cf. Vict. Co. Hist., Yorkshire, iii. 
That the Mastership Sempringham Valor 126. the 
absolute powers the Master, see Graham, St. Gilbert Sempringham and the 
Gilbertines, pp. 52-3, 82, and cf. Hen. VIII, cap. 28: governours 
removable from tyme tyme’. the surrender the order and Watton, 
ef. Graham, op. cit. pp. 175, 191 

For Holgate’s personal purchases, cf. and xv. 831 (73); xviii. (1), 981 (99); 
D.K. Rep. ix, App. ii. 230. These should distinguished from grants Holgate 
his successors, archbishops (L. and xx. (1), 465 (39); xxi. (2), 332 (63)), 
him and his wife survivorship, remainder the archbishops (A.P.C. 1552-4, 
256; Cal. Pat. Edw. 298). Lands the dissolved York church St. John 
del Pyke were granted January 1551 Holgate’s use (York House Book, xx, 
fos. 

Le. bonds under seal. 
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honorable Sir Richarde Sowthwell, one the Quenes Maiesties most 
honorable Pryvye Councell meane for him unto the Quenes Highneis. 

primis, wheare the said Robert the aige affore writen maried 
unwiselye gyving evell example other the like, trewlye and 
humblye repentinge him selffe for the same submyttith him selffe whollye 
humblye the Quenes most excellent and royall Maiesties mercye, 
most humblye besechinge her excellent Grace forgyve him that faulte. 
And notwithstandinge was counceled marye the Duke Somer- 
sett and others and the great feare the Duke Northumberlande, 
had great cause doo shalbe further declayred hereafter,! 
thinketh him selffe verye muche worthie punyshemente for that offence, 
beinge the vocacion that was beinge the seacounde prelaite 
this realme. 

Item, wheare haith thus offendyd afforsaid, doth promise 
Almightie God her Highneis the speciall helpe Almightie 
God keipe Godes moste blessyd lawes and her Graceis lawes proced- 
inges the uttermost his power all the daies his lyffe, accordinge 
suche vocacon shalbee and use him selffe soo the same shalbe 
perceyved and provyd frome tyme tyme. 

Item, wheare standith nowe soo depryved that benefice 
affore wrytten, most humblye beseacheith the Quenes Maiestie that 
may restored the same And firmelye promisith her 
Maiestie that the helpe God serve God and keipe his lawes, 
keipe her lawes and procedinges his behalffe, that his doinges accord- 
inglye shalbe good example other, that shall maik amendes for 
his offence. 

(Fo. 134.) Item, whereas manye other standith like maner depryved 
is, yet thinketh that haith more saye for his restitucion then 
they have, beinge moche further gone amysse religion then was and 
with obstynacie. submyttith him selfe for his onelye faulte. And 
further saith that was President the Kinges Councell the Northe 
the space twelve yeares and that there was never anye man that had 
cause compleane for lacke iustice for corrupcion the same 
his behalfe. Also appeasyd two commocions the north, one 
Waikefeilde Kinge Harrye the Eightes tyme; another Seimer 
Yorkeshier Kinge Edwarde the Syxte tyme, whereas was tenne twelve 
thowsand rebelles the same tyme the commocions was North- 
folke, Deaneshier, Cornewell other placeis manye partes this realme 
the commocion Waikefeilde beinge appaised with executinge fiftene 
parsons without anye chargeis the Kinge and muche his advantaige 
and the other commocion Semer staide with executinge eight parsons 
without anye charge the Kinge losse the countrye.5 


long account his differences with Northumberland appears below. 
unfortunately does not amplify the reference Somerset. 

The word ‘in’ might perhaps read with the subsequent clause, though this 
appears less characteristic. ante, 451, 

June 1538—February 1550 (R. Reid, The King’s Council the North, 487). 

Wakefield plot, having one its objects the murder Holgate, was 
detected late March 1541, before developed into rising (cf. for full account 
Yorks. Archeol. Journal, xxxiv. 383-97). Sir John Nevile Chevet, William Legh, 
Esq., Middleton, and about thirteen others, including five priests, were executed. 
the rising August 1549 around Seamer, cf. ibid. xxxiv. 158-69. will there 
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And all tyme the warres servyd settinge furthe men, pro- 
vision for victuall, settinge furth cariages and draughte horseis that 
every one the cheftenes the warres was contente with him and had 
cause And his chargeis for the warres stoide him foure 
thowsande poundes and more can declayre the particulers 
Also the comynge the Admyrall Fraunce was 
sent for the begynnynge Maye and caime accordingelye with 
threscoore tenne horse thereaboutes waite upon Prynce Edwarde 
his Grace resceave the said Admyrall, which caime Hampton Courte 
not before Saint Barthilmewe even the thre and twentie Auguste. And 
the said Robert commandement contynued ther till Michaelmes after, 
which jorneye spent thowsande 

Further haith erecte three free scoles, for every one theme 
scole maister and ussher, his owne purchaised landes graunted 
mortemayne Kinge (fo. Henrye the and haith bene 
occasicion (sic) sett two moo the dyocis Moreover 
haith purchaised the house Scrowbye with the hole manor the 
same Scrowbye and Ravenskell and the reversion the same the 
busshoppes Yorke for ever and for his And buyldinge 
the busshoppes howseis, his almys money,’ his distribucion boith 
the universities, the yonge gentilmen the innes courte for fyndinge 
poore mens’ children meate, drinke, cloith, lodginge, lernynge, refer 
that theme that haith laid owte such chargeis for for bycause 
delight not talke such matters for vanytie. 


observed that independent authority again agrees with Holgate the number 
executions. Sir Thomas Gargrave later cited the fate these two attempts 
argument favour maintaining Council the North (Cal. S.P. Dom., Add. 
1566-79, 52). 

House Book, xix. fos. passim. 

Holgate’s official expenses, cf. ante, 440. 

date and the title Prince Edward’ point, not the visit Antoine 
Noailles 1553 (as surmised ante, lii. 440, 8), but that Claude d’Annebaut 
1546. arrived Hampton Court August obtain the king’s oath 
the treaty lately concluded the ambassadors the two countries (L. and xxi. (1) 
1530; cf. A.P.C. 1542-7, 525). 

received letters patent found his schools Hemsworth, Malton, 
and York October 1546 (Pat. Hen. VIII, pt. xii, memb. (30)). 
brief account their history, see Vict. Co. Hist., Yorks. 474-5. 

Though one the commissioners appointed under the Chantries Act, Holgate 
certainly used his influence preserve schools. One the two mentions was 
East Retford, Notts (Reg. Holgate, fo. 53; cf. Vict. Co. Hist., Notts. ii. 240), and the 
other probably Sedbergh. Roger Ascham wrote him the interests the latter 
(Yorks. Archeol. Soc., Record Series, xxxiii. 337) and may well have protested 
its behalf along with Lever, Master St. John’s. 

Cf. infra, 457. 

Wandsworth churchwardens’ accounts for 1551-2 show two gifts ‘my 
Lorde off Yorke the powre mens box sertayne one eighteen shillings, 
the other four shillings (Swrrey Archeol. Collections, xv. 104). Similar gifts would 
doubtless found Battersea itself, were the accounts extant, also many places 
Yorkshire. Holgate maintained obit York Minster Chantry Surveys, 
Surtees Soc. xcii. 449). 

The almshouse Hemsworth naturally does not appear this list good works, 


since Holgate made provision for only his will some months later (Surtees Soc. 
exvi. 232-5). 


For 
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Item, wheare afore said that was affrayed the Duke Northum- 
berlande, the causeis whye was followeth. When was the Warden 
the Marcheis the north wroite causes dyvers light 
parsons offenders that shulde forbeare the ordre justice, which might 
not doo. And wrote him accordingelye, and then touke such 
displeasure with that for that and other suche like matters put 
furth the rowme the President and could laye offence 

Then purchaised the reverson Watton which had estaite 
for terme liffe.2 Then callyd for the evidence the same, 
whome denyed the delyverye for cause such estait that had 
affore writen and further that had warraunte delyver theme then 
was greate raige with me. And after that spaik that 
wolde release stait him and wolde gyve fee ferme, whiche 
thinge wolde not agree unto. Then was the moste all displeased. 
Then the parlyament holden Westminster Lent was twelve- 
labored have bene for dyvers sicknesseis and 
disseases which had that tyme and also fearinge that wolde 
hande with for Watton. But coulde have lycence for anye laybour 
that coulde selfe frendes maike, and toike jorney 
the parlyament and comynge labored speake with him 
his house where was ever put some delaye. And 
lengthe denyed speak (fo. 135) with me, and after that sent Mr. 
John Thorgmorton me, who declayred that the Duke said had 
muche busynesse the Kinges and his owne that myght attende 
speake with me, but sent him speake with for Watton and 


Holgate had certainly been put forth’ before March 1550, when the earl 
Shrewsbury appears the Council Book Lord President (A.P.C. 1547-50, 405). 
Warwick was not appointed succeed Sir Robert Bowes Warden the East and 
Middle Marches until April (ibid. 1550-2, and soon relinquished the office 
(ibid. 88). Holgate would appear confuse these dates. Northumberland’s 
schemes for engrossing power the north, cf. Reid Tudor Studies, pp. 212-17. 
Dr. Reid (ibid. 211, and her King’s Council the North, 168) suggests that the 
rising August 1549 served pretext for the replacement Holgate 
Shrewsbury. authority seems establish this with certainty Holgate’s dyvers 
light parsons’ are probably not the rebels, whom Northumberland would surely 
not have been inclined spare. 

For Holgate’s life grant the possessions Watton, see and xvi. 1500 
(p. 715). Dudley was granted the site and certain lands late that priory 
January 1550 (Cal. Pat. iii. received the reversion some the 
Watton lands held for life Holgate January 1552 (ibid. iv. 117) and others 
June 1553 (ibid. 171-2). 

The session 1-31 March cf. ante, 451. 

Bishopthorpe evidently intended. 

March 1551 Dudley was granted the King’s manor and capital mansion 
Chelsey, Middlesex, late Katherine [Parr] late queen England (Cal. Pat. Edw. 
VI, iv. 127). sold the manor the king the following December (ibid. 
117), but was regranted him and Jane his wife March 1553 (ibid. 180). 
the connexions Jane with Chelsea, cf. Beaver, Memorials Old Chelsea, 
pp. 75-6. 

Father the Elizabethan conspirator, Francis. was closely associated with 
Dudley, receiving numerous offices. Under Holgate’s will and his brother Sir 
Nicholas each received £20 supervise its execution (Dict. Nat. Biog., Throck- 
morton, Francis’; Cal. Pat, Edw. VI, iii. 299; iv. 236, 396; 272, 415; Surtees 
Soc. exvi. 
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dyd. The furste movyd for staite for terme liffe and 
taik fee ferme for yt, the same with good assuraunce, which thinge 
denyed. Then after spaike unto for the lease thereunto. For 
feare more danger agreid have communycacion. Then shewed 
that the Duke wolde Chelseye the Saterdaye next after and that 
then was the beste for come thither and wolde fynde the meanes 
that shulde speake with him. came thither accordingelye and speake 
with him. Then spake that Mr. John Throgmorton had toulde 
him was contented common with him for the leasinge Watton. 
said was contente doo, requyring three thinges him, helpe 
unto the whiche had declayred Mr. John afore his beinge with 
And theis folowinge was the requestes that maid. 
The furst was that forasmuch the busshoppe Yorke was ordynarye 
Nottingham shiere and had house there, that wolde helpe 
the purchaise the house Scrowbye and the manner the same,? after 
the raite twentie yeares purchaise and three yeares day payment, 
and the busshoppes Yorke for The seacound was that 
shulde gett lease that Launcelet Awforde had the busshoppes lande,* 
which lease wolde have bene the bysshoppe his successours worth 
one hundreith poundes two hundreith markes yearelye for kepynge 
there hospitalitie, over and above ther yearelye rentes the said 
ferme. 

The third was for the patronageis benefices the Kinges gifte within 
the dioceis Yorke the valewe sixe seven hundreith poundes 
more playnelye appeared then the particulers thereof, and for 
restitucion colledgeis prebendes wrongefullye taken frome the church 
Yorke and hospitalls the like maner taken awaye. Patronaige 
all the premisses belonged the (Fo. And for the 
patronageis shulde have gyven the Kinge syxe hundreith poundes 
sterlinge, els better the Duke have manner called Huggate the 


House Battersea. its use town residence the archbishops 
York, cf. Vict. Co. Hist., Surrey, iv. 12-13. 

Scrooby, Notts. was one the manors which Holgate had surrendered Henry 
VIII and xx. (1), 214). 

council assigned Holgate lands worth £30 per annum April 1553 
(A.P.C. 1552-4, 256), and according the patent, dated May, Holgate paid 
£630 6d. for Scrooby (Cal. Pat. Edw. VI, 298), roughly twenty years’ purchase. 
The Patent Roll does not stipulate payment three years. 

Alford, younger son John Alford Holt, co. Denbigh (Poulson, 
Seignory Holderness, ii. 315, gives pedigree), was attached Henry VIII’s household 
groom the Wardrobe Beds. (L. and xii. (2), 191 (4) and passim). 1541 
received from the Crown lease Meaux Abbey properties (ibid. xvi. 724), some 
which, known his tenure, were granted Holgate March 1545 (ibid. 
xx. (1), 215). Other Meaux properties were granted January 1550 Dudley 
(Cal. Pat. Edw. VI, iii. 72-3). Alford, though man some consequence and 
justice throughout the reign and xx. (1), pp. 323-4; Cal. Pat. Edw. 92, iv. 
394, 353; Surtees Soc. xcvii. 3), was doubtless amenable pressure from Dudley. 
For many particulars regarding Alford and his territorial relations with Dudley, see 
also Blashill, Sutton-in-Holderness, pp. 139, 149 seqq. 

confirmatory evidence has been observed regarding the temporary deprivation 
these prebendal and hospital patronages. The see York had actually received 
vast grant patronages 1545-6 (L. and xx. (1), 465 (39); xxi. (2), 332 (63)) 
and was receive further grant 1558 (Cal. Dom. 1547-70, pp. 109-12). 


VOL. LVI.—NO. 
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valewe foure and twentie poundes, auncyent signorie, painge nothinge 
for 

For Scrowbye the Duke said thought coulde bringe passe 
streight, and the other, trusted shulde bringe that thinge that 
requyred shortelye. Not longe after that sent warrante the 
Chaunceler the Augmentacions, signed with dyvers the Lordes 
the Councells handes, common with for the bargayne and saile 
Scrowby.? receyvinge knowledge the Chauncelor that warraunte, 
thought there was other remedye but proceide the lease sore 
against will, for knewe wolde two hundreith poundes yearelye 
hindrance except that satisfied three requestes aforsaid, 
which dyd but one theme, not fullye neither, and that was the 
purchaise Scrowbye. And wolde humblye desire the said lease 
voyde, for can not performe his other two and shalbe 
the Quenes Maiestie and her most noble succession hinderaunce yearelye 
asmoche And more over poore kinsfolkes, olde ser- 
vandes and tenauntes and shalbe trowbled with the improvementes 
rentes, fynes, gressames dyvers other reparacons muche. And 
the said lease voyde wolde gyve Mr. Thomas Hungaite fortie 
poundes hundreith markes yearelye longe shulde contynewe 
with And goodlye stronge house well covered with leide and 
for the premisses verye necessarye that all shalbe survaide before the 
lease taik 

Item, theis premisses tenderlye considered, enterlye desire yowe 
good Mr. Sowthwell for Christe saike meane the Quenes most 
excellent and royall Maiestie graunte lybertie and that 
may restored celebracion frome which have bene suspended great 


was amongst the Watton lands granted Holgate for life 1541 
and xvi. Dudley received the reversion this manor June 1553 
(Cal. Pat. Edw. VI, 171-2). 

The warrant was sent the council April 1553 and duly noted A.P.C. 
1552-4, 256. request purchase, dated May, appears the Aug- 
mentations Office Particulars for Grants (Publ. Rec. Off., MS. Cal., Edw. VI, s.v. 
Archbishop of’). The Patent Roll May gives full details the grant 
(Cal. Pat. Edw. VI, 298-9). These dates tend support Holgate’s assertion 
that the sale was thrust upon him. 

had been executed August 1553, some six weeks before Holgate’s 
imprisonment. Amongst Holgate’s papers seized Battersea were the counter- 
his lease Watton the late duke and obligation 1000 pounds 
for performance covenants the duke’s partie (Gentleman’s Magazine, 1825 (1), 
596). 

Since Watton would revert the crown Holgate’s death. 

Hungate Stillington, Yorks. (Visitations Yorkshire 1584-5 
1612, ed. Foster, 114), had been member the Queen’s household 
1540 and later trusted servant Henry VIII (L. and xv. 21; xix. (2), 510, 533, 
581, &c.). prominent grantee monastic property (ibid. xviii. (1), 557; Cal. Pat. 
Edw. VI, iii. 24) held the rectory Darrington from Holgate (L. and xx. (1), 
215). Dudley appears from the present passage have subleased Watton lands 
Hungate, who would expect compensation were the lease Dudley annulled 
Holgate’s favour. 

account the buildings Watton Priory, cf. Archeological Journal, 
1-34. Ellis Markham had removed many the fittings (Gentleman’s Magazine, 
1825 (1), 597). 
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tyme (fo. 136) greate discomfurth. And will offer her Maiestie 
most humblye thowsande poundes sterlinge, most enterlye beseachinge 
her Highneis accepte that remembraunce parte dewtye 
with contynuall praier and service duringe lyffe. 

Endorsed Towching the late Archebisshopp Yorke. 


The Bishops and Reform, 1831-3: Some Fresh 
Correspondence 


following letters, mostly from Van Mildert, the last 
prince bishop Durham, Archdeacon Thorp, the first warden 
the university, are all taken from the Thorp Correspondence 
now the university library Durham. Van Mildert had been 
translated Durham 1826, having previously been regius 
professor divinity Oxford and since 1819 dean St. Paul’s 
and bishop Llandaff. clear from certain letters the 
Peel Memoirs that soon became recognized and outstanding 
champion the Church. For example, the occasion the 
repeal the Test and Corporation Acts the following corres- 
pondence passed between Sir Robert Peel and Bishop Lloyd 
Oxford 
March 1828. 


have been all morning Lambeth with the two Archbishops, Llandaff, 
Durham, London Chester. settled Declaration which think 
will down the House Commons which can carry against the 
Dissenting Interest there and will, opinion, least ought, under 
all circumstances satisfactory the 


Six days later Lloyd wrote from Christchurch 


the Bishop Durham comes from alarm about the 


form the Declaration. told had written the Arch- 
bishop the subject and think probable that before this time you 
have seen his Van Mildert manifestly alarmed lest the 


Bishops should accused truckling. told that two three 
members the House Lords had said him, ‘So hear you have 
deserted us’, and had added, sorry you have left fight the 
battle without you 


Peel replied that was not little surprised Van Mildert’s 
alarm since the latter had been present the Lambeth meeting, 
and understood him distinctly assenting party 
what was there agreed to’. Sir Robert explained that him- 
self had the earnest desire some the bishops who were 


Memoirs, 74, 85, 88, 93. The Declaration referred was taken 
lieu the sacramental test. 
The bishop Durham’s house Oxfordshire. 
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taken down ‘the form the Declaration’ which was 
‘less strong than the one eventually issued. continued 


quite understand the Bishop Durham. The lay peers, who have 
spoken him and accused him deserting them and leaving them 
fight the battle the Church, terrify him. For the sake the Church, 
let him trust his own judgement and not that Lord Redesdale, 
Lord Winchelsea and the Duke Newcastle. will not party 
any amendment that the Bishop Durham may move the House 
Lords. 


The present correspondence goes far confirm this earlier 
impression Van Mildert outstanding champion the 
Church the untoward’ times 1831-3. him and his 
clerical friends the Reform Bill was not mere political question 
was convinced that would quickly followed Radical 
attack the Church and him the whole fabric society 
depended the maintenance the Establishment. The dis- 
cussion the Reform Bill itself had already proceeded far 
before the present correspondence opens, but are left 
doubt Van Mildert’s attitude. his speech the second 
reading complained that the bill ‘set dangerous example 
destruction and annihilation. swept away privileges with- 
out necessity, without inquiry, without information and, 
spite reason, made change apparently for the sake change. 
found abroad restless disposition—a love innovation 
wish destroy institutions because they were ancient.’ 
Here was champion worthy Burke but saw more clearly 
than Burke had done the need putting ‘the house order 
when see the coming storm phrase Earl Grey’s. Indeed, 
set about reconstruction while the storm was still threatening. 
monumentum requiris, have founded uni- 
versity after the manner great medieval churchman would 
have been mean achievement any age: have done 
when the radical wolves Hume and Co.’ were howling 
the door the ecclesiastical sheepfold was something 
miracle. 

The suggestion the university was first broached private 
conversation with Archdeacon Thorp the middle July 1831 
the bishop’s return from London. July Van Mildert 
first committed his thoughts the subject paper. fore- 
saw fierce attack upon Church Dignitaries from the House 
Commons, where there great reason apprehend move- 
ment soon the Reform Bill disposed of, and not 
all improbable that your chapter [i.e. Durham] may chosen 
for the first first only Thorp and one other prebend, 


Debates, xii. 48-51. 
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Durrell, were taken into his confidence. The latter took the 
subject con amore and July wrote Thorp: have 
been striking with heavy hammer the first stone the 
foundation this morning. May God prosper the undertaking. 
You must now proceed actively that the whole may 
credit.’ 

first, however, was not heavy hammer blows but deft 
hands that were needed. The proposal was going involve 
prospective financial sacrifices for the ten other members 
the chapter, and their consent, least the consent the 
majority them, would need obtained first step. 
Accordingly, the first weeks August, the subject was com- 
municated the archbishop Canterbury, the dean Durham, 
who was also bishop St. David’s, and Dr. Gaisford, the 
senior canon, regius professor Greek and dean Christ Church, 
Oxford. The draft letter Durrell the dean has survived 


appears morally certain that soon the Reform Bill 
disposed of, attack will made Dean Chapters and certain 
that Durham will the first object. has occurred that will 
prudent, possible, ward off the blow and that plan likely 
take making the public partakers our income annexing 
establishment enlarged education our Most probably the 
general opinion would favourable the measure. doubt sacrifices 
insure the remainder. have not gone beyond the first point, that is, 
the expediency such trial.’ 


fairness Van Mildert should stated that did not 
take narrow view the project ‘as peace offering the 
public’; wanted also ‘for its own though was 
fully alive the need acting quickly. 

his letter Thorp July said, ‘the University 
cipate not only any mongrel attempt Newcastle but any fierce 
attack upon Church Dignitaries the House Commons.? 
Whenever you are prepared with plan outline can 
answer for its being pressed high quarters without 
month later wrote again, wish the matter the new 
project could far advanced warrant giving some 
general intimation Charge which might very 
convenient opportunity notifying the intention least 
the public’. And again August, glad you are 
such good spirits our grand projet. still wish might 
permitted announce (or rather intimate, however darkly) 

here means the Dean and Chapter. Durham was far and away the 
the foundations. See The First Report the State the Cathedral and 


Collegiate Churches (1854). 
Proposals for university Newcastle had already been made, cf. infra, 469. 
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the intention the thing. inclined believe that the 
Lord Chancellor’s views may not hostile they had 
appeared be. your persuasion, however, founded any 
authentic information should like due time possession 
formation’ the lord chancellor’s views and with 
Brougham’s letter that the present correspondence opens. 

part the present purpose show how the local 
negotiations proceeded. Suffice say that the dean responded 
readily, ‘so hearty and determined the grand scheme’; that 
Gaisford after initial doubts came round also that the consent 
individual members the chapter was obtained September 
that the bishop was able ask the archbishop intimate 
the intention the prime minister 
prospectus appeared print early December. was Van 
Mildert’s ‘Tract for the Times’, and sufficient reply 
parody which had lately been printed Newcastle, entitled 
Bishop Toby’s Pilgrimage. 

first the bishop had not realized that act parliament 
would wanted’. should rather were not’, wrote, 
‘since once gets into the House Commons, Messrs. Hume 
and Co. will for cutting root and branch instead lopping 
off sufficiency for the supplies.’ This hope was disappointed. 
The necessary bill was prepared and debated April and May 
1832, i.e. the very wake the final stages the Reform Bill 
itself. the event, Van Mildert proved astute parliamentary 
tactician, past-master the old art lobbying, and the bill 
went through, not unchallenged, least unchanged. The 
most difficult corner concerned the question the admission 
dissenters degrees, point pressed the radical Lord 
Durham, and stubbornly resisted Van Mildert. Indeed, 
this correspondence shows, the close proximity Durham 
Lambton Castle and Howick, the seat the prime minister, 
Earl Grey, created special difficulties for the bishop. see 
daily and grieve see the rapid encroachments party every 

Gaisford thought superior (not university) where the poorer candi- 
dates for orders might acquire instruction suitable for their intended profession might 
useful’. But above all things you wish the institution become really beneficial 
the country and permanent, let essentials attended the first place, 
the excrescences may grow hereafter opportunity offers. Divinity, the classical 
languages, mathematics and natural philosophy would essentials, but the numerous 
tribes medicinal sciences with names terminating ogy, consider non-essentials 
and excrescences. They are amusing and certain degree instructive, but are not 


wholesome discipline for the mind. They are more suitable for the dilettanti than 
the sober student.’ 


The archbishop warmly welcomed the project 1834, spoke rendering 
the university additional bulwark Church and State’. his speech the 
Reform Bill Van Mildert ‘rejected with indignation’ the aspersion that his order did 
not care for the welfare the lower classes (Debates, loc. cit.). 
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direction had written the summer 1831. his own 
lifetime least the radicals never succeeded assaulting Durham 
Castle the university. 

With the opening the first reformed parliament, Van 
Mildert’s worst fears were soon realized. him, Althorp’s 
Irish Church Temporalities Bill 1833 was ‘ominous every 
thing that vile and opposed the last, 
convinced that the Church England cannot long survive 
The great evil wrote February 1833, that the Ministers 
seem purposely keep [the bishops] the dark their 
intentions, that impossible for prepared for them.’ 
was fully alive the need for preparation and for concerted 
episcopal action. Since December 1832 had played leading 
part rallying the bench defence the Church holding 
four come once week for more confidential discussion 
this way Van Mildert organized episcopal inner cabinet 
which was the head. doubt owed this leadership 
part the failing health the amiable Primate Howley— 
‘he has been sad invalid wrote Van Mildert 1833—and 
the great age Vernon-Harcourt, archbishop York, con- 
spicuous absentee from the Lambeth meetings but was due 
also Van Mildert’s fighting qualities and his fine statesman- 
ship. Incidentally, his standing and leadership the Church 
redounded immediately the advantage the university 
had just founded, for the bishops, almost without exception, 
undertook recognize, for purposes ordination, Durham 
graduates equality with those the older universities. 

Naturally correspondence between vigorous bishop 
and archdeacon there occur frequent references matters 
purely local diocesan interest. These has been necessary 
omit from the present selection. 


[Lord Chancellor Brougham James 


House Lords, 
Tuesd. (?) August 1831 
Private. 
dear 
Your letter great interest and importance. really 
disposed all the little can for the Church law established, 
being conscientiously convinced two propositions 


confused with another Brougham’s correspondents, James Loch. 
See Brougham and his Early Friends, Buddle Atkinson and 
Jackson. James Losh was counsellor the Durham County Palatine (the Court 
Chancery). was later chairman great reform meeting Newcastle. There 
statue him the staircase the Lit. and Phil. Society rooms Newcastle. 
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That establishment wholesome for religion and morals. 
ii. That the English Church the best and most tolerant and most 
learned. 
don’t mean say that the Scotch and perhaps some other Churches 
are not pure but they are less learned and less tolerant. might 
find other Churches, the Catholic, equally learned but they are neither 
pure nor tolerant. take all points, prefer above the 
English Church. 

These being sincere and constantly fixed opinions most ready 
and desirous co-operate and have already shewn such desire giving 
2/3 Church Patronage the Bishops. 

therefore shall very anxious see the learned most worthy 
Bishop’s improvements. clear that any Church Reforms coming from 
the Bishops will have tenfold effect and must strengthen the establishment. 

But own think there very great danger—a rock ahead (as sailors 
say) towards which the vessel the Church steering. mean Parlia- 
mentary reform. Everyone who feels for the establishment must tremble 
think the effect the bill being thrown out the Lords—for 
so, rely it, the Bishops will made bear the blame. Some 
will vote against the Bill, others stay away, and none hardly any 
fear for it. The roar popular fury will directed against the Bench 
and foresee the very worst consequences. 

You are aware that VERY MODERATE reformer and far far less 
than the Bill would have satisfied me. But now quite convinced 
that the fate this country depends its passing. will and must, 
either this year next. But this year, passes peace and more 
than now given will granted. But rejected what the 
self same thing rather worse, postponed another year, look 
uproar and fury every kind and the people carrying the bill but 
hostile and domineering manner and far greater extent. The 
first feel the effects ill-starred triumph will the Church, the 
temporal Peers the next. 

greatly alarmed the violence some and the supineness 
others this crisis. ‘The Reform feeling not dead, but sleeps, and the 
thoughtless men who would throw out the bill the supposition its 
being altered will find their cost, but the grievous cost the country 
and the Monarchy also, that the feeling indeed altered, but only be- 
come far more universal and ungovernable. [If] few pillars the 
Aristocracy and few fathers the Church were take sound and 
wholesome course resist all attempts delay (which means agitation 
for the season and exasperation) and only modify some parts the 
Bill, belief that more would done for both Aristocracy and 
Hierarchy than all else man could devise. 

have been led away from the main subject because the other more 
pressing and more the chief point. But you can convey Mr. T[horp] 
the substance the part this letter which relates yours. 

Ever yours truly 


[Note Losh.—Strictly confidential, with leave shew the Bishop 
Durham, Sept. 1831.] 
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[Losh Archdeacon Thorp.] 


Lanchester, 


Sept. 1831. 
dear Sir, 


Circumstanced here really have not time make any 
abstract Lord Brougham’s letter. venture send you the whole 
is, well knowing that you will make improper use it. You may, 
you please, shew the Bishop Durham but not anyone else. 

quite sure that Lord right the danger the Church 
should the Bill rejected the Lords thing which, however, think 
impossible) as, far from the deep feeling the country having subsided, 
persuaded has become much more intensive and the storm merely 
hushed grim This, sure, the case the four Northern 
Counties and believe all over the Kingdom. 

means agree with Lord the content the Reform 
for seems that the only chance preserve tranquillity unite 
one common interest and feeling all persons who have property worth 
preserving. The great end all is, opinion, the preservation 
property—all men have lives and liberty protect, but great many 
have property and are yet very desirous obtain it. 

first plan Reform was give the right voting all persons 
liable serve juries, making the duty and the privilege coextensive. 
This would have satisfied the country two years ago, and firm barrier 
would have been established against wild speculations, but now much 
fear that will very difficult effect. 

would not have talked you about Reform had thought the 
present state things mere political question. seems most 
intimately interwoven with the moral and religious condition not only 
this country but the world large. 

need not tell you that have doubts Church Establishments 
Theory, and the Chancellor and not quite agree opinion respect- 
ing them. But perfectly agree with him thinking the Church 
England the best existing Church Establishments. And were 
liberated from Tithes and its Liturgy from some useless things which give 
offence, should have best wishes. 

writing Room full Attornies, witnesses, etc. 


Believe always very truly yours, 


was very sorry that did not see you the other day when you called 
Chambers. wish much that were nearer neighbours. 


letter from Thorp Losh.] 
College, 
Durham. 


Sept. 12, 1831. 
Dear Mr. Losh, 


Your gratifying confidence shall not abused nor shall the 
letter beyond the individual you name. have known too much 
what has been passing society not have seen the danger and have 
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endeavoured prepare mind for the trying circumstances feverish 
and hapless time. Glancing petitions you have reason apprehend 
resistance burning changes and reforms from our body—nor hostility 
your party the State. The Church perhaps would not have helped 
the present government into office, but there was great disposition 
support them when they took the reins power. opportunity then 
offered itself uniting the great mass property and intelligence, and 
had moderate reform been proposed such the Chancellor looked and 
such perhaps would have satisfied yourself upon common understand- 
ing that union would have taken place, should have enjoyed long 
season peace and prosperity. sanguine enough hope that this 
may still and that something the happy effect anticipated may yet 
realised. 

Doubtless the Chancellor’s wise and munificent arrangement his 
minor patronage did much conciliate the Church and also went far 
set right the minds men who look with just confidence his 
opinions. will gratefully remembered him apart from the cir- 
cumstance office the strongest pledge confidence and good will 
ever afforded individual. But the Church—it clear that the 
establishment cannot disturbed without uprooting society and for 
this very reason she vehemently attacked those who desire 
so. must endeavour (and with your assistance) preserve her 
can and Grey’s advice put the house order when see 
the coming storm less applicable the Church than the State 
must seek remove every ground reasonable complaint and with 
view the present circumstances society, whatever can 
increase her efficiency and her the faithful guide, instructress 
and comforter the people. 

The Bills already before Parl™t far check Pluralities—they 
legalise tithe commission that smoothes the way commutation (to 
which can have objection you are prepared put land mort- 
main); they give facilities for the increase small endowments the 
expense large ones, for dividing parishes and for building places 
worship—establishing principles and conferring power which when honestly 
put into action can hardly fail work every change and improvement 
the Chancellor men his mind would desire though they may not 
satisfy the calculations Hume. But then cannot satisfy them 
for they neither enter into the nature and character the Church 
nor understand the bearing Society, but look upon set clerks 
office. 

would fain hope that these and other measures growing out them 
may fairly tried. only ask fair play and much credit 
supposed equally sensible with other men motives good well 
evil. 

Before this bustle our Chapter was work and see indisposition 
backwardness grudging. The Bishop Durham’s liberalities are 
very great, and from **** not envy. 


reference the university project. 
Undecipherable. The handwriting Archdeacon Thorp’s drafts particularly 
difficult. 
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[Bishop Van Mildert Archdeacon 
Durham, 
Sept. 10%, 1831. 
Confidential. 
dear Sir, 

The enclosures your letter have read with fearful interest— 
the more seem have been somewhat committed way for 
which could not prepared. Lord expects come forth with 
plan Church Reform will grievously disappointed and still 
more supposes that vote for the Parliamentary Reform Bill 
can purchased fears and menaces the impending fate the 
Church. never can believe that the Church will more safe last 
one year longer supporting that measure which can answer purpose 
but whet the appetites the radicals and atheists give them 
increase power which (certainly not the present) would long 
able resist. Such fixed opinion—and Proxy (if any one 
will take it) will used maintain it. You need not, however, tell 

charge have kept clear any express notice the Reform 
Bill and think can hardly said even advert it, otherwise than 
speaking the generally agitated state the public mind upon various 
subjects, political and Neither broach any plan 
Church Reform, nor encourage any but such bills are already 
Parliament and such other measures may deliberated upon here- 
after. shall wish, however, put you full possession the substance 
when you can give hour for the purpose. now looking 
over finally. 

more present. And pray careful how you hand over 
these high Whig Gentry from whom very desirous keep 
respectful distance. 

Always most truly yours, 


[The same the same.] 


Auckland Castle, 
Sept. 29, 1831. 


Poor Lord Durham’s affliction will cast damp upon the Reform 
meeting tomorrow Durham, and should think would almost disable 
him from taking part next week the Lords. will also cut 
deep into Lord Grey’s feelings. The Opposition Lords, find, reckon 
very confidently throwing out the Bill the Reading. But 
not mention this from ME. 

find such demand upon for Franks to-day that must 
reserve these for to-morrow. 


Mildert’s charge the Durham clergy 1831 printed Cornelius Ives 
(Memoir William Van Mildert, 535). 

The death, the 24th inst., his son, the Lambton’ Lawrence’s 
famous picture. See Stuart Reid, Life and Letters Lord Durham, 168, 261. 
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[To the same.] 
The same, 
October 1831. 


have highly satisfactory letter from Earl Grey giving his 
most unqualified approbation the Academical project and assuring 
‘that whatever situation may placed shall anxious 
afford every assistance his power useful and praiseworthy 
undertaking 

P.S.—The Duke Northumberland also very highly approves. 


[To the same.] 
Auckland Castle, 
Nov. 1831. 
Dear Sir, 

have hardly time spare, being full preparation for our 
Harrogate journey tomorrow and winding sundry matters before 
start. hope there Friday about noon—if should not 
waylaid knocked the head which some persons seem entertain 
apprehensions. 

had letter yesterday from Melbourne respecting the late out- 
rages Darlington and suggesting the expediency further Magisterial 
provision there. have forwarded the documents the Chairman 
the Quarter Sessions and the High Sheriff—to whom must refer you 
for particulars and with whom wish you consult what should 
done. answering Melbourne’s letter took occasion advert 
pretty strong and direct terms upon the peculiarity and difficulty 
station here, marked out am, even the Gentry and Magistrates 
the County, their inflammatory harangues the populace 
object public execration, consequence which, have not only 
received gross insults here, but have reason believe that was intended 
and still watch opportunity doing personal violence. 
expressed desire that His Majesty Govt might know this and appre- 
hend some little sensation may excited the Ministerial conclave. 
And surely, time this, for there this moment, security, 
protection really given the ruling powers honest and honourable 


our intention return here the course next week the 
beginning the following. Direct the Post Office, Harrogate. 


[To the same.] 
Auckland, 
Nov. 23, 1831. 


Thanks for your hope see you soon and 
talk over your grand Chapter doings which delighted exceedingly. 
better mood now for rencontre with the Premier and 


Mildert had written the archbishop desiring him communicate the 
university project the prime minister before the latter heard through some 
unauthorised channel 


; 
t 
| 
i 
| 
i 
| 


Aw 


1941 SOME FRESH CORRESPONDENCE 469 


excogitating something for the purpose. But must see you 
have the first leisure hour after you are well fixed college. 


[To the 
December 1831. 


send you copy the arrangements King’s College, London, 
which you have not seen may furnish some hints. Also copy Mr. 
Greenhow’s pamphlet the Newcastle college university which probably 
you are already acquainted 


Van Mildert arrived his London house Hanover Square 
the middle December. 


[To 


Hanover Square, 
December 19, 1831. 


Business the City this morning friendly calls upon since 
have occupied much time that can but briefly notice your 

You were have sent more copies the printed paper without 
which loss proceed, not having one You might send 
half dozen under two three covers for immediate use and follow 
opportunities occur putting them circulation. Immediately 
receiving supply will write the Duke and 
Lords Eldon, etc. shall glad also place certain number them 
the Archbishop’s disposal. 

The progress cholera Newcastle gives much uneasiness, 
fear its visitation will yet more But are the hands 
arrived here Friday afternoon tolerably well. 

next will send you copy Lord Grey’s answer 
letter which followed road London. highly compli- 
mentary but expresses regret that should feel decided objection 
such prospective measures thinks might very advantageously 
adopted, even though some change the existing constitution the 
Capitular Body might the But will find immoveable 
this point. 


1T. Greenhow, eminent Newcastle surgeon, had read paper 
expediency establishing Newcastle Academical Institution the nature 
College University’ the Lit. and Phil. Society Newcastle April 1831. 
This and further paper, Additional Considerations,’ read June 1831, were 
subsequently printed. 

the University Prospectus. There copy the Thorp MSS. iv. 646. 
was printed Humble Durham and dated December, 1831. 

letter Thorp month later rejoiced that there were more cases 
cholera Durham. 

the first Grey had wished the university admit dissenters degrees. 
See infra, pp. 470, 489. 
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[To the same.] 
December 20. 


inclose (as promised letter yesterday) copy Lord 
marked private’ you will, course, not shew anyone except the 
Dean who ought apprized has not already had similar 
statement from Lord Grey himself. should like have your joint 
opinions the notice should take it. not disinclined 
resume the subject when fit occasion offers. 


[From Earl Grey the bishop Durham.] 


Private. 


Downing St., 
Dec. 1831. 
Lord Bishop, 

avail myself the first moment leisure thank your lord- 
ship for your obliging communication the inst. the same post 
received similar communication from the Bishop St. 

appreciate, ought do, the liberal and benevolent feelings 
which have actuated your Lordship and the Chapter Durham with 
respect their proposed academical Institution. But cannot help 
regretting that your Lordship should appear feel decided objection 
any prospective measures which might, opinion, well advised, 
have rendered the plan now contemplation more extensively useful. 
Such measures, though involving some change the existing constitution 
the Capitular Body might, conceive, have been constructed 
diminish degree the influence and authority the but 
the contrary greatly promote them. 

shall all times most happy receive any communication with 
which your Lordship may wish honour me, this very interesting 
subject and remain with the highest respect. 


[Van Mildert 
December 21. 


the Duke Northumberland hope write tomorrow. 
During the recess few peers are town. But will seek for opportunities 
putting the matter train. Perhaps can hardly open the matter 
the until some Draft Bill for the purpose 
prepared, and may prudent not moot the point questionable 
proceeding the present stage the business, but assume 
determination waiting only the aid and support the Govt 
carry into effect. ready nevertheless anticipate the matter 
the Dean and you are desirous it. 


Dean Durham, John Banks Jenkinson, cousin the earl Liverpool. 

reference certain dean and chapter tenants South Shields where the 
property was transferred the university: their interests were safeguarded 
(Debates, xii. 1209-18). 
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Lord Shaftesbury gone his seat Dorsetshire. soon know 
his return wish put him possession our intentions both with 
respect the University and the Archdeaconry. will also call soon 
Lord Eldon. From Lord Bexley had letter yesterday thanking 
for Charge and expressing his great satisfaction our projected 
Institution, adding, moreover, his readiness give any assistance 
Parliament. shall report progress from time time hope you 
will the same. 


Brougham the dean Durham.] 


Copy. 
London, 
January 11, 1832. 


The doubts have some parts the plan and the objections 
felt some others communicated friend who took interest 
the projected college. The large endowment the Professors tending 
prevent exertion was But this easily removed consideration 
should deemed valid one. Differences may arise more formid- 
able nature with respect the proprietary arrangements. But these 
can also more fully considered when your Lordship and other friends 
the plan are town. 


[Van Mildert Thorp.] 
Hanover Square, 
January 14, 1832. 


Respecting our being constituted University with the power 
conferring Degrees and Faculties, inclined think with the Arch- 
bishop not only that nothing short this will answer the existing ex- 
pectations the Public and the Northern Counties especially, but 
that some our main objects may fail without them. after going 
through four years education with (and hope and trust 
efficient education either our present Universities) the Student 
entitled Degree conferring Academical Ecclesiastical Privileges, 
there may reluctance the part the Northern Gentry send 
their sons us. the case those especially who are intended for the 
Clerical Order, may said what respect will Students have any 
advantage beyond those St. Bees any other such Institution since 
they can only apply for Ordination Literates and however, such, 
fit and respectable, yet grade inferior Academics. This will not 
only mortifying the individuals, but somewhat degrading our 
College and may well asked Why endow your chief college offices 
with Prebendal Dignities and splendid remunerations for such minor 
does therefore really appear that shall not 
justice ourselves nor the public stop short this purpose. 


1The Archbishop and Gaisford had also thought the proposed salaries too liberal. 
Gaisford wrote, ‘In notion the whole scheme would ruined endowing the 
working offices amply.’ Actually, the professor Divinity got £600; Greek, 
£500 Mathematics, £300, and the five readers £50 each. 
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opening the way for similar grant the self-styled London 
University, feel great uneasiness. That Institution manifestly 
the and were hold its head again advance further 
pretensions, can only opposed that strong ground its expressly 
disclaiming religious instruction Church England principles, which 
should contend ought considered absolute disqualification, 
for such privileges actually carry with them certain Ecclesiastical 
well Academical rights. But not not see why should 
forego benefit have fairly right expect because others, having 
such claims may choose assert them. 

have already put these points strongly letter Tournay 
which will doubt communicate Gaisford—to whom, however, 
hope write also either today Monday. have, moreover, hinted 
that think they somewhat underrate the importance our design and 
its main objects, that essential benefit the public and that con- 
servative effect the Chapter and through the Chapter the Church 
Establishment general! addition which considerations, urge 
that having already committed ourselves the public for work upon such 
scale, ought not now show any disposition narrow contract 
our but even eventually the attempt should fail (which see 
reason whatever apprehend) were better should said such 
Body the Chapter, tamen excidit than that had 
put its hand the plough and then turned back. 

All these considerations apply with equal urgency the selection 
the very best men that can retained our service for the chief 
and gives sincere pleasure and much confidence 
find both the Dean and yourself thoroughly disposed act upon this 
principle. Thus drawing together upon main points cannot but anti- 
cipate good results though see many difficulties overcome. 

hardly suppose you can wanted London till after your Chapter 
February. you should, timely notice will given. The draft 
the Enfranchisement Bill may require more consideration and will 
important (if brought Estate Bill) get fairly before the House 
Lords within the limited period the Session for receiving Private 
Bills. will all can forward both measures and though local 
malady still recurs (with without any apparent cause) hope 
not entirely disabled. 


[To the 
The same, 
January. 


the mean while need not hesitate intimating views 
Earl Grey should opportunity present itself probing his feelings 
the subject. But shrink from communications with him with 
sort instinctive apprehension some collision sentiment upon every 
matter this kind being ensnared some way other the defeat 
own purposes. 

The party Gilly connected with (including other members the 
Chapter with himself) would, doubt not, very ready contribute 
largely for the sake that among which may subserve their 
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purposes. the project, stated me, instantly saw the danger 
our being the outset entangled with party whose perpetually 
outruns their discretion, and probability turning our Institution 
(which ought most strongly characterised sobriety and wisdom) 
into arena for those unseemly displays energy which are daily breaking 
forth disputatious meetings and answering, conceive, good 
practical purpose. 


[To the same.] 


East Sheen, 
Feb. 14, 1832 
dear Archdeacon, 

The Petition for the Bill has just been forwarded 
appears quite unexceptionable and will thank you 
the Chapter. 

With respect introducing the matter into Parliament can have 
objection, health permit take that charge upon the 
Lords. the Commons, think may most properly introduced 
Attorney General, Sir James who, from his long connec- 
tion that capacity with the Palatinate and having been for many years 
leader the Northern Circuit, seems have strong claim 
preference. should very unwilling place the hands Sir 
Thos. who might have bias some views and projects not 
unison with our own. Nevertheless, both support and that the 
Solicitor General, Sir Thos Horne,* should requested and, possible, 
secured before the Bill actually brought into that House. 

general view the matter, present, this: That, soon 
the intended Bill comes town, should privately communicated 
Sir James Scarlett and Lushington perhaps, first all, 
Lord Shaftesbury and his law adviser, Sir Strachey. Duval, 
too, might consulted man very high professional character 
these matters and sound, dry lawyer unconnected with any political 
parties. Having thus provided limine against technical difficulties 
any kind, might then communicated officially Earl Grey and 
the Lord Chancellor, requesting the countenance and support Govern- 
ment both Houses Parliament. Their concurrence being secured, 
might then originate the Lords, where should apprehend little 
opposition and supposing have passed through that 
ordeal, the fiery furnace the Commons would much less 
formidable. guard, however, against the incendiaries there may 


diocesan lawyer. 

for Cockermouth. 

Voted the minority the third reading the Reform Bill, Debates, xi. 780-3. 

Attorney-general and member for Nottingham borough. 

Member for Bletchingley. 

Member for Ilchester. 1822 Lushington had been suggested patronage sec- 
retary the Treasury. Arbuthnot thought him exactly suited for this sort work 
would involve being slave the bar (of the House Commons) during the 
session and obliged give bad Canning thought that was idle, not 
having his heart the cause’ (Add. MSS. 38743, fos. 262, 268). 
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wise bespeak beforehand strong and efficient support from able 
and advocates, professional otherwise, viz. Sir Chas. 
Wetherell (who thorough Academic well Lawyer), Sir Edw4 
Lewis Knight and the Attorney and Solicitor General, 
also Sir Robert Peel and such our Northern members (from Durham, 
Northumberland, Westmoreland Cumberland and Yorkshire) could 
relied upon. Among these, course, include our worthy friend 
Arthur who would proud such opportunity coming 
forward and, though not sufficient weight and strength take the 
lead, well entitled coadjutor and would enter into the business 
con amore. Sir John also, and others whom may think 
hereafter may invited act volunteers. From the present 
Ministers the Commons should expect little more than ac- 
quiescence cold approval. But that may enough for our purpose, 
have sufficient strength other quarters keep the radicals 
respectful distance. 

your Dean approves this general outline tactics, would not spare 
best efforts bring bear. must, however, again forewarn you 
(and most earnestly and from motives indolence, affecta- 
tion, inability) that really cannot engage encounter this arduous 
task without efficient and willing coadjutors near hand. will not do, 
when find ourselves rebus writing and from Durham 
upon every question difficulty that may arise and when prompt 
well deliberate counsel may wanted. Unless can have sort 
standing Committee here town whom matters daily suggestion may 
referred, must peremptorily decline the service. know that 
physical powers (to say nothing the intellectual) will not warrant 
attempting bear such burthen. your Dean would determine 
remaining town while the business hand and you (as provisional 
Warden) could here also for few weeks with the addition occasionally, 
not permanently, Smith (whose distance from London com- 
paratively easy), should feel much confidence, more especially 
may reckon upon the Bishops Bristol Chester and form- 
ing altogether that portion the Chapter whom the rest the Body 
may supposed most willingly pay deference. Probably, too, 
Wellesley might town and approve himself both able and willing 
helper. 


for Boroughbridge. Wetherell had been attorney-general the duke 
Wellington’s ministry and had violently opposed the grant Catholic Emancipation. 
See Ellenborough, Journal. 

See footnote previous page. 

Member for Weymouth and Melcombe Regis. 

Member for Bishop’s Castle (unseated 1833). 

for Durham City. See D.N.B. 

Member for Great Bedwin. was master the Prerogative Court (The Royal 
Kalendar (1817), 270). 

Prebend Durham. 

1831 Smith had exchanged with Dr. Gaisford canonry Christchurch for 
one Durham, transaction sanctioned the respective bishops. 

Phillpotts. For his opposition the Reform Bill see D.N.B. 

Durham, the duke Wellington’s brother. 
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Here close for the present, leaving other matters for another post 
unless this morning’s post, which just come, should require ad- 
ditional letter from me, which case another cover may 


P.S.—The Bill just now arrived, shall look over soon 
may be. 


[To the same.] 


Hanover Square, 


June 1832. 
dear Archdeacon, 


consider your letter this morning not all discouraging 
and sincerely hope that danger gone by. make call, however, 
yet upon you which you are consider yourself all expected obey, 
unless circumstances enable you without anxiety. Should 
everything smoothly set you ease that respect your 
return town the beginning next week would doubtless very 
the meanwhile report progress thus far: Yesterday 
were Ctee our University Bill from past Lord 
sifted the preamble and clauses very astutely but the whole not ill- 
naturedly. The intended new clauses, about purchasing landed property 
were discussed and now left optional with the Chapter whether 
purchase land let the money remain the Funds. Several minor 
points were questioned but alterations made. Finally Lord reverted 
the grand question opening the honours and privileges the Uni- 
versity (not its persons all religious persuasions and 
identified his views with those the Newcastle petitioners. little smart 
sparring took place and the matter was left statu quo—it being under- 
stood that Lord D.’s friends were acquainted that the system 
Cambridge University should adopted that respect the broke 
pretty good humour. sat next Lord and had cause 
complain any unfairness incivility—though was little nettled 
remarking the hostile spirit shewn the Newcastle Advertisement, 
which not confining the opposition the parties there assembled, held 
out invitations more extended and combined opposition. highly 
eulogised the Chairman [of the Newcastle meeting], Mr. Losh. 

The Bill now engrossing and read time Friday. 
suppose will pass the Commons that evening expected 
read second time the Commons Wednesday the and into 
Committee Thursday the have just written Sir James Scarlett 
request him meet your Dean here Friday and confer the sub- 
ject. also expect Sir Harry Sir Wetherell, and Lewis 
Knight dine with today and shall bespeak their good offices. 
shall secure others good time. 


Excuse more present with our cordial best wishes, believe me, 
always affectionately yours 


Thorp’s attendance London explains the gap the correspondence. 
Debates, xii. 1209-18. 


for Oxford University since the defeat Peel 1829. 


for 
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The Duke Cumberland Van Mildert.] 


Copy. 
Kew, 
July 1832. 

Lord Bishop, 

Having had the satisfaction attending place the 
House Lords when your Lordship’s Bill was read and villainously 
opposed that Enemy the Established Church, Lord take 
the liberty shewing your Lordship continued Interest for that 
venerable Institution which your munificence about establish, 
recommending your notice Gentleman the name Hamilton 
who candidate for the Professorship French and German and 
whose qualifications, informed Prince Frederick Prussia, 
fully entitle him your favour; perfectly well known the 
Prince, whom has attended the capacity Teacher those two 
languages, his family besides his abilities informs that his 
moral and political character are such that fully warranted speak 
his favour. According humble opinion the latter Qualities are 
necessary certain these untoward times his Talents and 
Acquirements. 

Yours very sincerely, 
[Signed] Ernest. 


[Van Mildert Thorp.] 
Harrogate, 
July 12, 1832. 


The Royal letter which send you copy came yesterday. 
never heard before Monst Hamilton, but not meet receive 
Royal recommendations otherwise than with due acknowledgements. 
You will see have not committed the Chapter the 

hope taste Episcopal air Auckland before the end next 
week probably Friday the 


[Earl Grey Archdeacon 


Private. 
East Sheen, 
December 1832. 

Dear Sir, 

beg you will accept thanks for your obliging letter the 
ult. informing the determination the Dean Chapter 
Durham open the University for students October 1833 and the 
arrangements made for that purpose. That the duties Warden will 


Debates, Lord King had referred the golden stalls’ Durham and 
had attacked Thorp’s pluralities particular. 

bishop pointed out his reply H.R. Highness that appointments 
the university were made the chapter, not himself. The Reader Foreign 
Languages had salary only £50 which may explain the absence further informa- 
tion about Hamilton. 
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most ably and faithfully discharged cannot doubt and felt that 
only did act justice bearing sincere and conscientious testimony 
your merits the occasion which you refer. 

confess entertain considerable doubts the commutation 
Tythe for Land but you may assured that every part this difficult 
but urgent question will command most anxious attention. 


with great regard, 
Yours most faithfully, 


GREY. 
[Van Mildert Thorp.] 


Confidential. 
Hanover Square, 
December 15, 1832. 

Dear Archdeacon, 

You will glad have certified under own hand that 
was able attend the Lambeth Conference, both Thursday Yester- 
day have come out harmless any bodily effect. also bore 
full share (if not more than share) the conversation—for, after all, 
was little more than conversation, adapted elicit our respective opinions 
the most important topics without much discussion specific measures 
and chiefly enable the Abp. communicate the Govt our 
feelings persuasions. this respect trust the meeting has 
the whole very useful and satisfactory. has committed 
particular schemes devices any kind, but has gone far enough 
shew the disposition feel render all our Church Institutions 
serviceable possible without any infringement upon the strictest 
conservative principles. say the truth, was most agreeably sur- 
prized find seventeen us, whom least fourths seem 
actuated the best spirit firmness discretion and real desire 
with good grace every thing safe needful nothing more. Further 
discussions are suspended, till Govt may let know their views and 
intentions. The Bishops present were London, Durham, Winchester, 
Hereford, Salisbury, Bath Wells, Lichfield, Lincoln, St. 
Asaph, Worcester, Carlisle, Llandaff, Exeter, Oxford Chichester. 
good tone temper was kept throughout. was very satis- 
factory—so were Lincoln Exeter—. Pray burn this letter not 
divulge its contents. 

Your electioneering reports are far from pleasant hardly know 
what make them anywhere. Lord Henley’s retirement from 
Middlesex seems very foolish. But have wish see him 
Parliament. 

remittance shall off Thursday consigned your care 
Leybourne’s. Pray let know what way shall best transmit 
your Chapter the pledged donations the University. Will most 
convenient have through Faber direct from Coutts—& whom 
should the Draft made only want the thing proper 
form that there may misunderstanding. 


1Henry Bathurst whose earlier whig leanings were well known. See Bathurst, 
Memoir Bishop Bathurst. 
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Alwinton can augmented means the Episcopal revenues 
Always, dear Archdeacon, 
Most faithfully yours, 


[To the same.] 
January 30, 1833. 


Stanley also town and called his way the 
Commons support Manners Sutton against 
rare Radicals 


[To the same.] 
Sheen, 
January. 


have seen the Archbishop [Howley] today. has been 
sad invalid but now recovering. does not appear that the Cabinet 
have anything yet hand for Church Reform. must hope, there- 
fore, that (with the exception Tithes) the Speech from the Throne 
will pass over sub silentio. write now because tomorrow likely 
wholly occupied. 

P.S.—Have you read Arnold’s lucubrations Church Matters 
They are exquisitely absurd and 


[To the 
The same, 
February 


may whisper your private ear that seems pretty certain 
that the are state preparation for any measures relative 
the Church, excepting Tithes. shall probably escape the annoy- 
ance having Church Reform mentioned the King’s Speech next Tuesday. 
But this will not prevent the radicals from opening their batteries upon 
and must consider how meet any sudden attack made upon 
and how far may expect the protection Govt should placed 
jeopardy. 

How soon can you conveniently come town? Though not specially 
summoned should like have such coadjutor near hand case 
emergency. 


interesting and means isolated example Van Mildert’s generosity, thus 
fulfilling policy advocated the bishop London, bishops relieving the in- 
equalities salary experienced the lower clergy out their own pockets (Debates, 
xv. 308). 

For the Speakership. According Greville the whigs supported the re-election 
Manners Sutton because they could not make their minds their own candidate, 
Littleton Abercromby (Memoirs, ii. 351). Neither Greville nor Croker (Journal, 
ii. 200) mention Tennyson’s candidature. 

Arnold’s Principles Church Reform, just published, appealed for compre- 
hension the only escape from the disestablishment. 
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[To the 
February 1833. 


The King’s Speech is, fear, all but death blow us, and 
notwithstanding resolution adopt the motto Nil desperandum 
hardly know how put practice any longer. The great evil 
that the Ministers seem purposely keep the dark their inten- 
tions that impossible for prepared for them. God send 
good deliverance. 


[To the same.] 
February 


Earl Grey’s rebuke Lord King might little revive had 
not Althorp’s projects for upsetting the Church given fresh cause 
for dismay, yet have reason think that nothing respecting the 
English Church will brought forward this Session except Tithes, 
Pluralities and But this hereafter. like not the 
movements about the Sabbath, fearing they originate party 
You are quite right determining have nothing with any public 
meeting. Our friends Gateshead and Newcastle are much too ready 
promoting such exhibitions and the increase agitation any kind 
surely just now deprecated. You will, course, comport your- 
self this subject and that petitions for Church Reform with your 
wonted discretion and circumspection. Earl Grey’s remonstrance with 
Lord King might perhaps the latter subject cited with effect. 

write much haste and not well able answer all the calls 
upon me. Last night, too, had return local haemorrhage. 


[To the 


Hanover Square, 
February 22. 


dare not trust myself with Irish Church Reform matters. They 
are ominous everything that vile and mischievous. The English 


Debates, xv. 297-309. Lord King had moved for papers relating Church 
revenues and proposed take tithes from deans and chapters and distribute them 
more equally those ‘who did all the Earl Grey deprecated Lord King’s 
motion partly because the government intended bring forward some measures 
Church reform itself and did not wish precipitate discussion the subject and 
partly from the danger spreading exaggerated opinions’ among the people. 
the course the debate Grey confessed that had the highest respect for the Church 
and ever proposed any reform that body should only with view adding 
its efficacy, promoting the security the Church itself, making more respectable 
and placing completely safety far that could done legislative measures. 
believed that never any time were the clergy—the great body the clergy 
the Established Church—so respectable present and never had they done 
their duty better. The heads that Church had shown disposition remedy, 
would not say, the abuses—that was not the word—but the imperfections, the 
deficiencies the Church they found them out and should not them justice 
did not make that acknowledgement.’ 

Numerous local petitions for the better observance the Sabbath were being 
sponsored Earl Roden and the Marquis Westminster, objecting particular 
the sale Sunday newspapers (Debates, xv. 716, 1171). 
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Tithe bill nearly ready and will probably soon forthcoming. Until 
actually brought forward, speculation but waste time. 

For Deans and Chapters hope good fight may yet made. But 
with many evil spirits the ascendant who can confident success 

not yet find that any specific measure coming respecting the 
observance the Lord’s Day. must careful not bring upon 
ourselves the imputation indifference such subject, however 
may apprehend some sinister purposes the part the most urgent 
movers the affair. 

scarcely feel myself equal such crisis and pray God may not 
sink under it. 


[To the same.] 
February 


The movements the clergy respecting the Sabbath cannot 
well restrained discountenanced perhaps, now that the subject has 
been started the Address Convocation the King. Still, the less 
agitation, the better. should say the same the movements the 
Irish Church Reform Bill. atrocious measure and bodes great 
appear selfishly indifferent the fate the sister Church, even 
felt apprehensions for our own. Yet, great discretion, very great, 
will requisite handling such question. Manifestoes and declara- 
tions are things difficult manage and public speeches introductory 
them are still more likely run riot. From Bolden Whitburn,! the 
former especially, should hardly expect anything safe prudent. But 
your hands and Darnell’s should feel such apprehensions and 
must leave yourselves and such yourselves determine what 
course pursue. Under any circumstances, wish authority 
influence part brought forward being great importance 
that should able say the Clergy had acted entirely their own 
unbiased judgement. There yet breathing time, nor hear that 
any clerical petitions have been presented against the measure. 

read the Article the Durham Advertizer property with much 
satisfaction.2 Might not well insert that and the Newcastle 


reference the incumbents local parishes. 

The article referred the Durham Advertiser February, Thoughts 
Lord Althorp’s Plan for the Reform the Protestant Church Ireland.’ Here 
brief summary the arguments: (i) All property belongs the State, but the 
State, for the common advantage, assures individuals and corporate bodies the 
right acquiring and transmitting property and this assurance the essence the 
social compact. The Government, however, acting the part the State finds 
convenient the case the Irish Church take away what the Church virtue 
the compact has acquired and possessed for ages and say will resume the 
property far occupy and manage your possessions think This 
other than wrong and robbery—a violent exercise arbitrary power which 
the parties can only expected submit the law Why should the 
principle interference, once established, limited the possessions the Church 
Why not extend landowners, e.g. the Duke Bedford, the Marquis West- 
minster Mr. Coke Norfolk and capitalists You may treat the national 
debt not according the contract, but according your views equitable adjust- 
ment and you may require the capitalist (why not share his profits with his 
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Journal some extracts from Miller’s last edition his Letter 
Grey, particularly pp. 


have not time space for touching your Vision Cathedral 
Reform. far have yet considered it, nearly accords with 
own waking cogitations appear both feasible and desireable. 

Spry who has just called here tells that Althorp has dinner 
party avowed the determination entirely extinguish the East 
India and adopt the immediate abolition Slavery the West 
Indies!!! the Church may not have the honour being the first 
sacrifice mob popularity. 

The papers today ascribe reply last night King which 
should have been given the Bishop Carlisle. was not the House. 


[To the same.] 


The same, 
March 


. . 


What Lord Althorp may intend respecting Church Reform, know 
not, nor believe does himself know. His opinions seem change 
hour hour and that nothing yet concocted seems certain. 

The only good news hear today that Lord Durham out the 
But not spread the news authority, nor illuminate 
set the Cathedral Bells ringing till you have authenticated. Yet 
have doubt the fact. 

preach next Sunday the Chapel Royal and this the interim 
will consume some time which have none spare. 

Our Bench talk over matters every Thursday after business the 
Bounty Board—whence just returned. Three four also come 
once week for more confidential discussion. But not blab this. 


Yours affectionately. 


agents and workmen and limiting the gain both reasonable return, pay 
over the residue the Treasury.’ What the objection this? Simply that 
strikes the root property and consequently the root national prosperity and 
happiness. And then comes the grave enquiry whether any matter expediency 
opportunity escape from temporary inconvenience danger distress 
should induce wise people sacrifice the principle upon which everything which 
valuable social life depends.’ inclined attribute the article Arthur 
Trevor, the city M.P. 

far have been unable trace this publication. 

Lord Durham sent his resignation the 12th and was made earl two days 
later (C. New, Lord Durham, 230). had opposed the Irish Church Bill (ibid. 
pp. 225-6; Creevey Papers, ii. 252). his attitude the English Church, ‘It 
firm persuasion that the Church England suffering more reason her 
privileges than she has ever derived benefit from them. They have unfortunately 
been regarded sufficient substitute for personal exertion.’ (Quoted New, 241.) 
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[To the same.] 
The same, 


March 15. 


You will now have fresh subject for rejoicings Durham. Lord 
must look over Sermon for the Chapel Royal tomorrow 


[To the same.] 
East Sheen, 
March. 


know nothing yet any Bill pending the Lords respecting 
Sheriffs, but will endeavour see Attorney upon next week 
and take his advice how proceed. Whether have power compel 
the serving the office know not but quite sure nothing but extreme 
necessity would ever lead exercise it. would much rather relin- 
quish the right altogether that were 

The Addresses and Petitions the Irish Church Spoliation Bill 
glad hear are forthcoming from both Archdeaconries. very strong 
remonstrance the King is, believe, actually arrived from the Irish 
Bench and Clergy, and now that Althorp has been checked his own 
clumsy manceuvres hurry the measure hope there may yet time 
for strong manifestoes Church feeling sides the 


time sadly consumed almost daily going town and returning 
and look forward with some impatience the expiration our term 

have had cutting north and east winds for the last ten days. Soon 
must write know when you can conveniently move towards us. There 
much discuss matters vital interest that anxious get 
all the best heads about for consultation and not sure that know 
any better than the Archdeacon Durham. 


[To the same.] 
The same, 
March 26. 


The copy the Petition the Commons shall forthwith put 
into Joshua hands and anticipate his approval. But his 
honest opinion shall requested and will desire him have ready 
for Thursday morning when call upon him. The Northumberland 
Archdeaconry, find, address the King and the Peers but not the Commons 
—why not thoroughly understand. Sandford and Law, appears, 
decline affixing their names. Surely those clergy must infatuated 


See previous note. 

The bishop still exercised the right nominating the sheriff for the County 
Palatine, but Van Mildert was fact having difficulty finding suitable persons who 
vould undertake the office. 

Nothing known this person the moment. 


a 
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who now think that the Church may safely intrusted our present 
Rulers. 

When you next write let know how soon after Easter you think 
you could London and for what length time. Though know 
one particular business warrant calling for you, yet con- 
cerns many and such magnitude respecting the Church are now 
coming that should right glad have efficient and trustworthy 
counsellor near hand. 


[To the same.] 


East Sheen, 
March. 
dear Archdeacon, 

was impossible find few minutes write you either 
yesterday the day before and you would pity did you see how 
daily and hourly jaded. Our friend Joshua Watson will, however, 
have said all that needful respecting the Petitions. That which ap- 
peared the Durham Advertizer both think very good and perhaps 
better than were stronger expression feeling considering the 
peculiar position our Diocese. find that entirely without know- 
ledge had been specially recommended other bodies excellent 
model. 

your being heard Counsel against the Bill, doubt would 
permitted since, the Bill itself respects Ireland only, you cannot 
allege any grievance yourselves except entertaining fears that 
some future time, may made precedent for similar measures here. 
question whether parties are allowed heard Counsel except 
their own interests are specially affected. But this you will easily ascertain 
and course neither Sir nor Sir would under- 
take any proceeding contrary Parliamentary rule and usage. Suppos- 
ing, however, that the irregularity were got over, the question expediency 
under all circumstances, local and personal well general, one 
which doubts may raised which had rather not called upon 
determine. should think the clergy might and ought take this 
course, especially the Bar the Lords. But what they will know 
not except that certain, understand, that very strong petitions and 
remonstrances are coming over, come from bishops and numerous 
Clergy. begin think the Cabinet are almost their wits’ end and 
frightened their own valour. 

rather hope that the Chancellor has been misapprehended about 
Good Friday. believe that practice the Judges Assize 
not entirely omit that day the business the Court, but usually first 
Church and then sit the remainder the day. least think have 
heard Judge Park say that that was his practice and the last man 
desecrate the day. Perhaps you have heard old anecdote that when 
some judge said that should sit the next day Barrister reminded him 
that would Good Friday. The Judge said Well what that 
replied the barrister, can only say that your Lordship does 


sit that day, you will the first judge that has done since Pontius 
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the same.] 
East Sheen, 
April. 


Christian would wish pass it, peace and leisure. Business, however, 
will pursue everywhere and all times and seasons and have now 
lying before above score unanswered letters without hour 
command before our Post goes out. Three them are yours and readily 
give them precedence the order their dates. 


You appear taking quite the discreet and proper course 
respecting the Irish Spoliation Bill. There now good breathing time 
for week two. From the Commons, expect good. the Lords 
will strenuously resisted, have doubt—but with what success 
presume not conjecture. 

Durham University matters must soon our chief topic correspond- 
ence conference. Respecting your movements London leave them 
entirely yourself. not risk your health (of daily increasing value 
us) ill-timed journey, nor put aside matters local and official 
importance where you are for the chance doing service here. shall 
satisfied with whatever determination you come to. 


[To the same.] 
April 


Our annual Episcopal dinner yesterday Lambeth was but thinly 
attended—many the Bench having gone out town for the short 
recess.” 


[To the same.] 


Hanover Square, 
April. 


The Address and Petition from your read 
the Durham Paper with great satisfaction. mind they are the 
best have seen. can honestly assert, necessary, that had 
hand preparing recommending them prepared, need have 
scruple presenting the petition the House, should the wish 
clergy. Yet perhaps Lay Lord may more desireable. But 
that leave entirely yourselves. The Archdeaconry Northumber- 
land cannot better hands than the two noble Dukes. 

The house [at Sheen] retained for another month, but must pass 
the greater part each week London and leave Mrs. 
and Miss Douglas rusticate without me. 


Passion week. 

The diarist Greville gives description Archbishop Howley’s famous annual 
dinners Lambeth (Memoirs, iv. 104). 

Against the Irish Church Bill. 


{ 
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[To the same.] 


The same, 
April. 


post two later than had intended answering your 
Petition the Clergy the Lords, and perhaps will altogether 
the most correct and decorous mode proceeding. will not neces- 
sary for (on the contrary might rather improper) enter upon 
discussion the subject unless driven any discourteous 
observations, which hardly anticipate. But shall feel hesitation 
expressing general accordance with the Petition, nor vindicating, 
necessary, the conduct the clergy putting forward. 

With respect Eldon, though there can question his 
readiness present and his distinguished fitness both 
and personal grounds for the purpose yet the Clergy will hardly less 
liable the imputation party spirit making him the organ com- 
munication. But this only for your private ear. 

With regard the Address the King, incline think that might 
better intrusted temporal Lord—either Eldon, Londonderry 
Ravensworth any one else that may thought desireable. 
discussion can ensue that presentation, much less im- 
portance who undertakes it. 

You were unfortunate having such left-handed advocate Hedworth 
Lambton the Commons and was (a) pity you had one 
answer him. 

Your hints respecting Althorp’s Tithe Bill shall not forgotten. 


PS. Private. 


There additional reason, perhaps, why the Petition the King 
should presented Lay Peer. adverts the Coronation Oath 
there might surmise that Bishop sought exercise undue in- 
fluence over the Royal Conscience virtue his office and this 
might, the present moment, turned our disadvantage. such 
suspicion could attach Layman. think you will concur this. 
But you need not moot the point others. 


[To the same.] 
April 29. 
expect the returns our Diocese the Unions Commission 
will nil nearly so. Tomorrow town and will endeavour 


procure you the Tythe Bill. 


Eldon was native Newcastle-on-Tyne. 
The Earl Durham’s brother. 
parochial charges. See the next letter. 
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[To the same.] 
East Sheen, 
May, 1833. 


Unions. hardly expect anything considerable our diocese, 
nor suppose any specific measure respecting them will introduced 
this session. never could intended that Hospitals and Cathedral 
Preferments should included. Evidently, the object the inquiry 
relates solely Parochial charges. 

The Address and Petition expect hear tomorrow from 
Burder and shall very glad confer with Wellesley upon them, 
the fittest time and mode presenting the Petition the Lords. 
own opinion that should not endeavour provoke discussion 
but confine myself signifying concurrence the sentiments ex- 
pressed and give the Clergy the full credit coming forward purely 
their own accord without any sort suggestion influence the part 
their Diocesan. 


P.S.—Your letter the just arrived. glad Eldon takes 
the Address the Throne. will take con amore. have nothing 
present add except that you will let Gerald Wellesley know that 
may send his papers for ordination soon can and fix time 
with Strong (whom have prepared expect him) for Examination. 
time should lost wishes ordained Trinity Sunday. 


Hanover Square, 
May. 


Mrs M., hope, gradually improving. Harrogate Auckland 
might far set both upon better footing and, were sure that 
the Ministers and the Radicals would let alone for the remainder 
the Session, our carriage should the door carry off without 
stopping ask leave. 

P.S.—I think presenting your Petition Monday Tuesday next. 


[To the 


The same, 
May. 


Before received your letter this morning had intended writing 
you know that went the Lords last night with your petition 
ready present, but finding the House thinly attended and one Cabinet 
minister present excepting Melbourne, was induced withhold 
till more favourable opportunity, being very unwilling that choice 
performance should not have the chance, least, making due 
impression upon those who will best know how appreciate its merits 
who stand most need its wholesome admonitions. 


Nephew Prebendary Wellesley. The bishop was about make the young man, 


who had already been promised the rich living Monkwearmouth, his domestic 
chaplain. 
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the few chosen individuals who have hitherto seen it, become 
quite subject unqualified approbation and admiration; and 
considered many inter ignes luna minores’ compared with 
any similar productions yet brought forward. fixed purpose now is, 
Deo volente, present Thursday next week, being the first day 
after the Whitsun recess and when there will probably good average 
attendance both sides the House. 

Confirmations. The Diocese was well gone through last 
year Bishops Percy and Gray that imagine but few places remain 
for this year. But let know what they are and means shall provided 
accordingly. 

these and many other matters, incline think that more may 
determined and more speedily, conference than correspondence 
and you can spare weeks for London, should augur valuable 
results. You would also come well stored with Smith’s ideas well 
your own and both together would greatly strengthen feeble powers. 
Your Dean, also, now arrived and Bishops Gray, and 
are among us. can draw well together (and your presence 
would greatly contribute our doing so) your time and labour will 
well bestowed. But suit your own convenience. 


[To the 


The same, 
May. 


add one line what wrote yesterday say that not 
really inconvenient you think your presence London for short 
time may great service. Wellesley, who has been with this 
morning quite that opinion and perhaps, the sooner, the better. 
But fix the time that best suits you. 

have had occasion write the Chairman our Sessions 
and the High Sheriff respecting the state South Shields which now 
left without one acting Magistrate. Should you see either them 


wish you would confer with them upon it. sad and discreditable 
circumstance. 


[To the same.] 
May. 


will bear mind the recommendation you have sent 
favour Travers Twiss but cannot pledge myself support it. 
Recommendations least equally strong and from persons highly trust- 
worthy have been sent behalf two other candidates for the 
Eldon Scholarship. means certain, however, that shall attend 


the Election and any case wish keep myself disengaged until the 
time come. 


Hugh Percy Carlisle. Bristol. 
Exeter. Chester. Eldon’s biographer. 
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Archdeacon Headlam’s proposition absolutely Surely 
must insane. Anything monstrous, ludicrous, impudent 
could not have thought possible enter the imagination man 
common sense. But assuredly shall hear more it. should 
fear all episcopal gravity and decorum will give way something 
that would make our venerable neighbour sorely repent his having 
ventured moot the question. cannot quite commend Graham’s 
discretion putting forward proposal union between two parishes 
not the same Diocese, nor should have given countenance. 

Probably you have this time made your mind moving 
southward. shall glad the affirmative, though unwilling 
press it. 

have just been Court, accompanying the Archbishops and Bishops 
our congratulatory private audience with His Majesty, which mutual 
professions attachment were interchanged with many assurances 
Royal favour and protection. How these will verified time must show. 

grieve hear great mortality Ryton? and hope you and 
your family are safe well. 


[To the same.] 


The same, 
June. 


The omission the most shameful clause the Irish Church Bill 
will probably smooth its progress the Yet appre- 
hension the rest incorrigibly bad that shall never able 
give countenance. throughout, though tacitly, such maxims 
and principles legislation respecting the Church are utterly sub- 
versive every rational view Established Church, either with refer- 
ence its spiritualities its temporalities. 

feel that must either opposeit stay away.4 But nothing 
till hear more about and until the Commons have divided (which they 
certainly will) the Reading, and told the Noes will muster 
great force. detest the measure more than can describe and quite 
sure the Church cannot long survive it. 


* * * * * * * * * * * * 


Archdeacon Richmond, Yorks. Nothing known his proposition. 
wonder had with the Durham chapter’s lands and patronage rights North- 
allerton and other places the North Riding Yorkshire. 

Thorp’s parish near Gateshead. 

The proposal appropriate the surplus ecclesiastical revenues and apply them 
non-religious uses. 

Mildert spoke against the bill the Lords. declared that the Church 
was not corporation sole, but aggregate corporations, and saw reason for 


regarding Church property different from any other kind property (Debates, 
xix. 765). 
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[Van Mildert Thorp.] 


Harrogate, 


March 13, 1835. 
Private. 


After all must see impossible confident that any 
measures well guarded and favourable the Church will pass through 
the House Commons whom very large proportion will dissatisfied 
with anything short confiscation spoliation, and among whom 
questionable whether even Lord Stanley and his coterie will not urge 
more sweeping alterations which may either compel the Minister! 
resign drive him further than intended. This appears 
our chief, not only, danger. But the increasing strength and firmness 
the present Government with its increasing popularity also gives hope 
favourable 

have marked letter private because would not have made 
known otherwise than most confidentially that communicated what passed 
conference with the Premier. Were come round him that 
had made too free use his confidence might create reserve 
future and harm. Pray bear this mind. 


the death Van Mildert February 1836, Thorp, the Warden, 
became concerned for the Universities’ finances since the late bishop’s 
fund £2000 year died with him and permanent transference the 
revenues certain Cathedral stalls had not been made. these cir- 
cumstances, Thorp communicated with Earl Grey. The ex-minister, 
after paying warm tribute Van Mildert’s generosity founding the 
university and adverting his own attention’ its future 
well-being, continued 


Howick, 
March 22, 1836. 


understood Lord Melbourne’s intention make pro- 
vision for the University the Ecclesiastical Commissioners] 
least ample was intended the late Bishop. But there 
one condition, think myself bound fairness tell you which 
indispensable any assistance that can afford and will, per- 
suaded, found equally for obtaining the effectual support the 
Government. mean the abandonment the principle exclusion. 
is, opinion, less necessary for the interest the Church 
itself than for the extension those advantages which the new 
Institution, under proper regulations, well calculated produce, 
that Dissenters should admitted not only the benefit the 
education which the University will afford, but also the attainment 
the honours which may confer.’ 


1Sir Robert Peel. Van Mildert had had recent interview with him about the 
permanent transference the revenues some the Durham stalls the university. 

Peel resigned April, having been outvoted resolution Lord John 
Russell appropriate the surplus revenues the Irish Church non-ecclesiastical 
objects. 
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When Thorp protested that cannot expected that Dissenters should 
enjoy ecclesiastical funds share the direction ecclesiastical 
establishment Grey replied 


quite agree with you that Dissenters have claim any 
participation the emoluments the University but this, 
understand the matter, would not the consequence their being 
admitted degrees, privilege them the greatest importance 
and, view the case, scarcely less advantageous the Church 
itself.’ 


Thus this important issue Earl Grey’s opinion had not changed since 
1831,1 and was shared both his son, Lord Howick, now member 
the whig cabinet, had previously been Grey’s son-in-law, 
Lord Durham. 


1G. Trevelyan, Lord Grey the Reform Bill, 357, notes that Grey had never 
been strong Churchman politically 
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Reviews Books 


Littere Wallie. Edited with introduction 
Board Celtic Studies, University Wales, History and Law Series, 
no. (Cardiff: University Wales Press Board, 1940.) 


The Welsh Assize Roll, 1277-1284. Edited James Conway 
Board Celtic Studies, University Wales, History and Law Series, 
no. (Cardiff: University Wales Press Board, 1940.) 


different ways these volumes advance the study Welsh history and 
the Edwardian conquest Wales the thirteenth century which the 
Board Celtic Studies continues make its valuable contributions. 
The collection texts relating Wales preserved Liber the 
Public Record Office (the Littere Wallie) supplements Mr. Edwards’s Calendar 
Ancient Correspondence, published no. the History and Law 
Series 1935, the year which Mr. Waters’s The Edwardian 
Settlement North Wales also appeared. Texts, studies, and articles are 
gradually preparing the way for definitive treatise the conquest and 
settlement Wales. 

Liber register compiled the exchequer about 1292, one the 
best-known books its kind. the source many the documents 
printed the Foedera and has been used frequently scholars. 
contains transcripts papal bulls, treaties, and other diplomatic docu- 
ments which were kept receptacles contained coffers. its 459 
folios, copies documents relating Wales cover the greater part 
fos. 327 415, and others, scattered about the book, appear fos. 65, 
165-6, 170, 179, most fos. 180-208, and fos. 232-3. These scattered 
documents are printed Mr. Edwards the end his volume (pp. 175- 
The bulk the Welsh documents, that is, those specially classified 
receptacles, one embellished with drawing Welsh archer, the other 
with drawing Welsh spearman’ (pp. Liber whole 
was ‘compiled team clerks working more less concurrently 
that say, batches documents were given out various clerks who 
wrote separate quires bundles quires. The lucid analysis Mr. 
Edwards suggests question method. printing the Welsh documents 
the editor could either print them consecutively they follow each other 
the Welsh portion Liber (fos. 327-415), the method adopted 
Mr. Edwards, arrange them chronological order. the order 
which they appear Liber had any particular purpose view, the 
considerations favour the former Mr. Edwards’s method would 
have been greatly strengthened; but cannot see that the advantage 
maintaining the haphazard existing order great enough justify its in- 
convenience. Indeed, cannot see any advantage all. Mr. Edwards 
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makes the study the documents easy possible under his 
arrangement prefixing chronological list the documents, but 
this the least could do. preferred read the documents 
their chronological order, found myself jumping about, under the guidance 
his prefatory list, from one page his book another, tedious process 
which involved much waste time. 

Apart from this criticism, Mr. Edwards’s editorial work can praised 
without reserve. The collection one scholarly, handy volume 359 
documents, ranging date from 1217 1292, precious gift every 
student the period, whether more concerned with Welsh with 
English history, and especially concerned with the history the 
Marches and Anglo-Welsh relations. Together with the equally valuable 
and more intimate collection letters from the Ancient Correspondence, 
already published Mr. Edwards, the backbone the original 
material available. Mr. Edwards has rightly re-edited the texts already 
print even the texts the Foedera and elsewhere were impeccable, 
they are not, their inclusion this volume was advisable. The number 
interesting texts not previously printed remarkable: includes 
papal bulls, conventions, feudal compacts (e.g. Dafydd Llywelyn’s 
grant October 1241 the principality North Wales, should die 
without lawful heir, King Henry no. 23). Considered whole, 
this corpus documents most remarkable for the number conventions 
treaties which comprises. These are very similar the contemporary 
agreements between Poitevin nobles and neighbouring princes each 
other. They illustrate the atmosphere legal process which private 
warfare went on, the elaborate precautions, whose failure never seemed 
prevent their recurrence, against breaches the terms, the attempt 
guarantee the validity the sworn oath insisting its voluntary 
character, the arbitration clauses which were devised forestall the renewal 
hostilities, and other kinds sanction. One these treaties, known 
through the imperfect text the Foedera, the compact between the 
Scottish barons and the Welsh dated March 1258. This raises im- 
portant little problem about the date when the year began Scotland. 
There seems doubt that Bain was wrong thinking that March 
was 1259 according our yet Scotland later 
period the year seems have begun, England, March,? and 
other evidence did not show him wrong one would naturally agree 
with Bain. wish that Mr. Edwards had given note this matter. 

Mr. Edwards has taken the opportunity write some thirty pages 
(pp. xxxvi-lxix) about the famous man who appears frequently these 
documents, Llywelyn Gruffydd. explains what meant the 
statement that Llywelyn was the first prince Wales. Llywelyn assumed 
the title 1258 and was recognized Henry III the treaty Mont- 
gomery 1267. The act was mere formality implied the feudaliza- 
tion Wales, that say, the insistence upon and the maintenance 


Sir Lloyd has pointed out (History Wales, 3rd edn. ii. 724 n.) Walter 
Comyn, who took the lead the formation this agreement, died later the year 
1258. does not appear the list the new Scottish council which assumed 
office the autumn (Close Rolls, 1256-59, pp. 461, 462). 

Cf. Harris Nicolas, The Chronology History, 43. 
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vassal relation between the prince and men who Welsh law had status 
that was royal’. The task was very difficult and was made the more 
difficult the relations between Llywelyn and the members his family, 
and also the prince’s own lapses judgement. inclined doubt 
have enough evidence come fair conclusion about his tiresome 
equivocations after the death Henry III. suspect that Edward, for 
all his patience, was trying break down tradition which made the 
ford Montgomery what the Epte had been the relations between the 
kings France and the dukes Normandy, and that Llywelyn was aware 
this. However this may be, Llywelyn lost the race for time, and his 
new feudal position within Wales was mainly responsible, Mr. Edwards 
shows very clearly, for his inability take independent and moderate 
course when the second and fatal war began 1282. 

This last point illustrated, with much wealth detail, Mr. Conway 
Davies’s important book. Mr. Davies has taken Assize Roll no. 1147 and 
submitted and other contemporary records exhaustive analysis. 
His book might described commentary the famous clause the 
treaty Conway Aberconway Nov. 1277) relating disputes 
‘Item controuersie contenciones mote uel mouende inter principem 
quoscumque terminabuntur decidentur secundum leges Marchie 
hiis que emergunt Marchia, secundum leges Wallie rebus con- 
tenciosis que Wallia The clause clear far goes, 
and Llywelyn seems have felt doubt that the rules procedure were 
comprised the word leges but unhappily does not say who were 
try the cases which should arise nor how disputes about the kind law 
observed were settled. Edward, feudal lord, took the view 
that the cases should tried coram rege such justices might 
commission also that was the authority competent decide disputes 
about the kind law under which particular cases should tried. Llywelyn 
argued that each province subject the king (Gascony, Wales, Ireland) 
had its own law and customs, and that the administration these lay 
with the customary authorities, the local judges. Problems law and 
decision cases had always been settled locally accordance with well- 
known customs the Marches and Wales, not judges especially 
commissioned the Crown. Edward, the contrary, acted accordance 
with the view expressed notable case Gruffydd Gwenwynwyn, 
that all the nationes were ultimately subject the one common law one 
court, the king’s court, non per leges diuersas inde sibi contrariantes 
una eademque curia’ (p. 266). This did not mean, course, that 
Welsh and Marches laws were swept aside, but that the king’s court, 
administering its own law, was superior local custom. The deadlock 
which frequently resulted from these different interpretations the treaty 
1277 was not eased the readiness litigants use any argument 
which suited their case, and submit fully the jurisdiction the royal 
justices. Moreover, Welshmen had sense national cohesion. 
Welshman who had lands outside the limits Llywelyn’s lordship did not 
necessarily regard himself Welshman. could speak the inroads 
with the sense usurping invasion (p. 250). fact, 
Llywelyn’s theory the state from the first had chance. had 


Littere Wallie, 120. 
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submitted the king’s mercy. Litigants had accepted the fait accompli, 
and took five years make the Welsh realize what was happening. 
The prince Wales was entangled the feudal system which had 
tried, within Wales, turn his own advantage. 

the great merit Mr. Davies’ book that sets this well-known 
development detailed legal setting and presents series judicial 
processes. The Assize Roll which has made the basis his work, 
and which half-calendars, half-edits (pp. 235-353), records the cases 
which came before the justices, Walter Hopton and others, between 
1277 and 1284. Their commissions covered all the royal lands Wales, 
that is, outside the remnant the Principality, and the Middle Marches. 
They were close touch with Edward, who instructed them viva voce 
and writ and frequently gave them orders under special commissions. 
Cases were frequently referred them—notably, course, when royal 
interests were concerned—to the king council parliament. (Mr. 
Davies shows that these cases were very rarely dealt with the coram 
rege bench.) During these years some important inquisitions were made 
into local custom, and the rights the Marchers were respected. Nor- 
mally the promise abide Welsh law lands subject was observed, 
but cases more political importance the normal course was interrupted 
pleadings, exceptions, references the king and other hindrances 
which clouded the issue. times one reminded Louis XIV’s 

Mr. Davies’s long introduction intended preliminary survey. 
says, calls attention the need for detailed and articulated 
treatise, based the assize rolls from the reign John well into the 
fourteenth century. Yet, however tentative, his essay very valuable. 
The English student especially can last understand what ways Welsh 
law the life every day differed from English law, and how Edward 
and Llywelyn regarded the problems which led war 1282. Although 
Mr. Davies would differ violently, for writes strong Welsh patriot 
and loathes Edward, his book has given clearer appreciation the 
king’s view than had, and less respect for Archbishop Pecham’s claims 
statesmanship. Mr. Davies seems underrate Edward’s willing- 
ness observe the treaty 1277, because thinks that his belief the 
ultimate authority the curia regis and the characteristic medieval 
distinction between higher and lower kinds law was sheer tyrannical 
humbug. particular cannot see that justified his interpre- 
tation the royal letter June 1281 (pp. 68, 231-2). After reading 
the text again, appears the Foedera, simply cannot read into 
decision that English law was take the place Welsh law, the 
famous Arwystli any other case. But one might argue about King 
Edward’s intentions for ever. 


Calendar the Patent Rolls. Philip and Mary, 1553-1558. vols. 
H.M. Stationery Office, 1937-1939.) 


publication these four volumes strengthens one’s conviction that 
the decision continue the calendaring the patent rolls was wise 
one. expected, large number the entries are grants and sales 
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land, and offer valuable evidence the economic historian. There 
were three commissions 1554 sell Crown lands the yearly value 
£3000, £3000, and £1000, the last being Ireland (i. ii. 205, 103), 
well one (i. 301) complete the sale lands valued £1000 per annum, 
authorized Edward March 1553. The student financial 
administration will notice that the money from the English and Welsh 
sales was paid Sir Edmund Peckham, treasurer the mint, fact 
probably explained, part least, the dissolution the court 
augmentations. Mr. Liljegren found his study monastic lands, 
and noted when reviewing the calendar for Edward VI’s reign, 
also this calendar suggests that syndicates land speculators were active. 
Thomas Reve, gentleman, London, supplies example. There are 
nine grants these volumes, involving total sum just £12,000, 
which and one other six different partners were the purchasers 
and found obtaining licences resell. exceptionally large grant 
land 1558 (iv. 406-9), made three London aldermen and the common 
clerk the city, was evidently security for loan £20,150, provision 
being made that the grant should lapse the Crown repaid the loan 
Easter 1560. 

The calendar also notable for the number grants incorporation, 
two which would certainly have appealed Maitland. The one (i. 47) 
curious example corporation sole, making the keeper the great 
wardrobe and his successors body corporate and politic with perpetual 
succession the name the keeper the Great Its purpose 
seems have been secure the independence the office. The second 
grant (ii. 65) makes the county Cardigan body corporate solely 
for the purpose being able law hold and possess’ the office 
raglership the county, fee farm the Crown. 

There spate grants incorporation and one re- 
markable and new feature the tendency insert the right sending 
burgesses parliament among the various privileges. All the boroughs 
incorporated Mary’s reign, which then began, evidently the authority 
their letters patent, send burgesses parliament, had the right 
inserted their grants. The boroughs were Abingdon, Aylesbury, Ban- 
bury, Droitwich, and Higham Ferrers. Nor was the practice confined 
them. Even old parliamentary boroughs—Buckingham, Chippenham, 
Chipping Wycombe, Launceston, Maldon, Warwick, and Worcester— 
evidently considered wise include their ancient right their letters 
patent although there were exceptions, namely, Barnstaple, Leominster, 
and Lichfield. Edward VI’s reign the corresponding incorporations 
were Exeter, St. Albans, Lichfield, and Maidstone. none was the right 
sending parliamentary representatives mentioned. Exeter was old 
constituency, the other three began sending members Edward VI’s 
reign, presumably the basis incorporation,! although noted 
that St. Albans and Lichfield were restored parliamentary boroughs. 

The change practice between the two reigns puzzling, but 
explanation may perhaps found the story Maidstone. When its 
members appeared parliament for the first time March 1553 the 


note that Aldborough (Suffolk) was incorporated Edward but 
did not send members till 1571. 
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house commons appointed committee the 
whether they may have Burgesses this House and the mean time, 
the Burgesses there absent out this The committee’s 
report not entered the journal, but know that they could not have 
found any authority the letters patent for the borough being represented 
parliament. The text-books tell that Maidstone lost its representa- 
tion through the forfeiture its charter after Wyatt’s but 
matter fact, did not send members the first parliament Mary 
October the rebellion—and when next commenced, 
the second parliament Elizabeth, had new letters patent, issued 
December 1559, which authorized send two Surely 
may safely infer from these facts that Maidstone’s right send members 
was successfully challenged the house commons March 1553. 
Presumably Lichfield escaped challenge the same parliament, and 
St. Albans the first parliament Mary—its grant was too late for 
Edward VI’s last parliament—because they were both restored boroughs. 
The lesson Maidstone probably reflected the letters patent Mary’s 
reign, and cautious lawyers, warned its example, inserted the right 
representation not only grants incorporation new parliamentary 
boroughs, but also 

course there was large number boroughs—including, Mary’s 
reign, Boroughbridge, Castle Rising, Knaresborough, Morpeth, Penryn, 
Ripon, St. Ives, and the restored borough Woodstock—which com- 
menced electing members without even grant incorporation 
excuse. must probably assume that royal authority was specially 
given the sheriffs issue precepts these boroughs and perhaps 
search chancery warrants would produce the evidence. Minehead, 
which was incorporated, without mention right representation, 
October 1559, and sent its first members the next parliament 1563, 
inconvenient case but perhaps will prove belong this latter 
class borough. also Sudbury (Suffolk), which was incorporated, 
without the grant representation, May 1554, but did not send bur- 
gesses parliament until 1558-9. 

The calendar contains many references the duke Northumberland’s 
conspiracy and Wyatt’s rebellion. Pardons give the names prominent 
and obscure people involved the revolts, and, while reciting their treasons, 
often provide useful details for the historian. Some words (ii. 291-2) said 
have been spoken Sir Peter Carew the duke Suffolk may serve 
interesting example: the Quene wolde forbeare this mariage 
with the Spanyerdes and use moderacion maters religion, wold 
die But otherwise will the best place the ladie Elizabeth 
that shold take the Quene and put her the 

Naturally the calendar rich mine for biographical studies. Only 
sample two can given. Under Anne, Lady Bacon, the Dictionary 
National Biography says that she probably married Nicholas Bacon 


Commons Journals, 25. Cal. Patent Rolls, Elizabeth, 414. 
Hertford was incorporated Mary’s reign, but though had sent members 


the Middle Ages, did not venture exercise right not included grant 
incorporation. 
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calendar (ii. 12) shows that they were already married 
March 1555 and that Anne was one the gentlewomen the privy chamber, 
fact that may explain the absence any trouble for Bacon over religious 
matters Mary’s reign. Similarly, there some light thrown (ii. 176-7) 
the wife William Thomas, clerk the privy council Edward 
Her name was Thomasine and she had been married Antony Bourchier 
before marrying Thomas. son this earlier marriage, Edward Bourchier, 
was alive 1554. Finally, the calendar confirms the Bulletin the 
Institute Historical Research identifying John Hales enclosure fame 
with both Coventry and the clerkship the hanaper. pardon him 
March 1554 (i. 434) shows that had once held the office keeper 
writs the queen’s bench, and also clerk the first fruits, while another 
reference (iv. 191) reveals that February 1554, writing under his 
seal’ had quitclaimed favour Sir Ralph Sadler his title and interest 
the clerkship the hanaper, which had held jointly with Sadler. 
was not, however, until August 1557 that Sadler surrendered the joint 
patent and gave official force Hales’s quitclaim, which presumably 
explains why April 1554 the Privy Council Register (v. 16) has entry 
which assumes that Hales still held the office.? 

Among miscellaneous points, would draw attention extremely 
interesting grant (iv. 178) which Richard Wilbraham, master the 
jewels, provided for the event his death and avoided the gravest dis- 
advantages wardship securing, during his lifetime, the grant the 
custody and marriage his heir certain named trustees. Presumably 
Wilbraham himself thought this wise device, and the Crown’s concession 
was favour royal servant. But pity that enlightened 
precedent did not develop into general practice. another grant 
(iv. 432-3), releasing the third earl Worcester from debts the Crown 
incurred his father and himself and amounting £1602, subsidy pay- 
ments are shown have been arrears from Henry VIII’s reign well 
Edward VI’s. The queen’s last illness leaves its mark commission, 
established October 1558, for employing ‘stamp’ documents 
instead the sign manual, and with retrospective authority for its use 
since September (iv. 453-4). One last point. Students Charles I’s 
reign will note with interest that distraint knighthood was levied 
the beginning Mary’s reign (i. 78), was the beginning Edward 


Methodism and the Literature the Eighteenth Century. 
SHEPHERD. (London: The Epworth Press, 1940.) 


study stated shortened form thesis submitted for the 
degree Doctor Philosophy the University London and credit 
the author and the university which conferred him the degree. 
gives evidence great learning, expressed winning and convincing 
form, illustrate the character and achievements mainly John Wesley 

Adair’s article Thomas Tudor Studies, ed. Seton-Watson. 


reference Hales which seems hitherto have escaped notice will found 
The Works Roger Ascham, ed. Giles, vol. pt. ii, 303 (letter 
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himself and his followers and their influence the religious, social, and 
literary conditions their own and later times. The only hiatus the 
book which one might well have asked filled Dr. Shepherd 
Wesley’s method training his preachers the schools established for 
them, for few could have done better: but may have felt that such 
excursus would hardly have come within the scope his title, and any 
rate gives very interesting account the educational books published 
Wesley chiefly for the benefit those preachers. 

The main impression conveyed this book not much Wesley’s 
marvellous industry, the enormous amount physical energy displayed 
his journeys, his preachings, his literary labours, even the almost 
miraculous success his proselytizing activities within the comparatively 
brief period fifty years, but above all that his gracious common sense 
and courtesy friends and opponents and the lovable Christian spirit 
which displays all his actions and his writings. The most interesting 
chapters, perhaps, are those specially devoted literature, The Critical 
Opinions John Wesley, Methodism and Literature, and The Influence 
Methodism the Romantic Revival and the Literature the Age, which 
the author makes good case for attributing the comparative simplicity 
and directness the Romantic Revival writers the influence Charles 
Wesley’s hymns and still more John’s training his preachers the use 
clear and direct language and his own edition their narratives work 
done and trials endured, his Journal and his vast output good, simple 
literature from other sources, often pruned redundancies and simplified 
his own pen. never wastes words embroiders, the pithy 
letter some six lines one his preachers going America, which, 
after directions for the journey, concludes, let you loose, George, the 
great continent America. Publish your message the open face the 
sun, and all the good youcan. Iam, dear George, Yours affectionately.’ 
Thus, while admiring Young’s Night Thoughts for their beneficial 
tendency left out the version published all the lines [and they 
must have been many] that contain childish conceits, that rise into the 
turgid, the false sublime, are incurably Again, the preface 
the Hymn-Book published, tells that ‘1. these hymns there 
feeble expletives. Here nothing turgid bombast, the one hand, 
low and creeping, the other. Here are cant expressions 
words without meaning.’ the other hand, encouraged his flock 
write and willingly published all that came his simple standards 
the glory Methodists wrote, have new authors. And 
young man can hardly too slow this matter.’ Above all rejoiced 
the joy true religion: convinced wrote, true religion 
holiness cannot without cheerfulness, that true religion has 
nothing sour, austere, unsociable it. you refuse pleasure 
but what hindrance greater good has tendency some evil 

There passage quoted here from letter Wesley Lord North 
when troops were first sent America which suggests historical query. 
this letter Wesley writes: ‘Is common sense use force toward 
the Americans? Indeed some our valiant officers say, Two 
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thousand men will clear America these rebels”. No, nor twenty 
thousand, nor perhaps treble that number, they rebels not. They 
are strong men you, they are valiant you, not abundantly 
more valiant. For they are one and all enthusiasts—enthusiasts for 
liberty.’ Wesley, convinced Johnson’s pamphlet, Tyranny, 
subsequently recanted this view but Chatham his speech May 1777 
seems almost have been influenced Wesley’s words when said 
You may ravage, but you cannot conquer you cannot 
conquer the Americans. your powerful forces disperse 
their army: might well talk driving them before with this 
crutch! you conquer them, what then? You cannot make them 
respect you, you cannot make them wear your cloth coming from the 
stock they they can never respect you.’ fanciful imagine that 
Chatham, who knew Wesley, may have taken hint from this letter 
Wesley, his better mood, Lord North 


Hon. LL.D. Vols. x-xii. (London: Methuen, 1938.) 


these three volumes Sir William Holdsworth begins the final section 
his great History English Law. There is, surely, nothing like 
any language. The mass literature read, analysed, and digested 
least great that required for Das Deutsche Genossenschaftsrecht. 
Like Gierke, the author can say, not believe that any other writer 
will soon tread again the paths have taken’. These three volumes, 
containing over two thousand pages, are but fraction the whole. 
Since the division into volumes more less arbitrary, should 
understood that the author’s plan survey the development English 
law from its beginnings 1875 five Books. Book dealt with the 
judicial system throughout the period and occupied the first volume. 
Book was concerned with the Anglo-Saxon period and occupied part 
volume ii. Book III was devoted the medieval common law, and took 
the remainder volume and the whole volume iii. Book 
covered the period 1485 1700 under the title ‘The Common Law and 
its and occupied volumes ix. those volumes the author 
sometimes carried his exposition beyond 1700 because there was effective 
break the development, and what came after was but the consequence 
what came but the main the modern period was left 
dealt with Book which begins with the three volumes under review. 

Books III, and, presumably, follow common plan. each 
them Part deals with and General Development’ and Part 
with the Rules Law’. The present volumes contain the first three 
chapters Part Book They bring the ‘Sources and General 
Development’ about 1800. ‘Sources and General Development 
include the political and economic background which the law developed. 
one the great merits Sir William’s influence that rapidly 
killing the foolish notion, which remains prevalent some the law 
schools, that the history law can studied apart from its political and 
there is, other words, something called 
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‘legal history which entirely distinct from political and social history. 
The idea that the development the general law contract the seven- 
teenth century can explained reference the internal development 
technical rules judges who, speak, suddenly gave birth new 
and startling doctrines without fertilization from outside, and that has 
nothing with the development trade and industry the Tudor and 
Stuart period, almost dead and, perhaps, when Part completed 
shall have less the formal kind eighteenth-century legal history 
which one judge decides one thing because earlier judge had decided 
something else. 

‘Sources and General Development’ include also the process de- 
veloping law, the technique decision judges and the methods law 
reporting, the technique parliamentary procedure and the publication 
legislation. respect legislation, includes substance well 
form. This method not without its defects, which will probably become 
more apparent when the author reaches the nineteenth century. Certain 
branches the law, notably administrative law, are almost entirely the 
product legislation; and the eighteenth century the criminal law, 
and the nineteenth the law property also, developed primarily through 
the activities the legislature. To-day, judges spend most their time 
interpreting legislation and are have the substance legislation 
separated from the substance the law shall not get complete picture 
legal development. Possibly the author will meet this difficulty the 
later sections Part modification his technique. is, however, 
apparent the present volumes. The author for the first time any 
legal history gives full and very interesting survey the mercantilist 
legislation the eighteenth century. This particular value because 
the Dicey tradition (to which, strange say, Sir William continues give 
expression) assumes that result the abolition the court star 
chamber there was never any administrative law until modern adminis- 
trators began usurping powers which did not belong them. Speaking 
technically, the mercantilist legislation and the legislation controlling wages 
and prices was for the most part criminal law; the same time, 
conferred very wide powers upon officers customs and excise. Indeed, 
the main point Lord Hewart’s criticism modern administrative law 
was made Dr. Johnson the Dictionary much more emphatically and 
succinctly. The full extent the development administrative law 
not apparent volumes and this work because legislation 
dealt with separately from administrative law. 

Volume the main constitutional history, or, more properly, 
history constitutional law, the eighteenth century. inevitable 
work this kind, the author relies mainly upon the standard works. 
Lecky used throughout standard and impartial’ authority. Much 
use made Turner’s work the cabinet, the Webbs’ local govern- 
ment, Professor Turberville’s the house lords, Porritt’s the house 
commons, and on. The history is, however, mere summary 
these works. The author has read widely (particularly among such 
original sources accord with his own sympathies, including the works 
Burke and Dr. Johnson), and some the material, especially that drawn 
from purely legal sources, will new even specialists the period. 
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These volumes differ from their predecessors, however, that they 
approach the examination questions which the author, like most 
us, feels strongly. has grave suspicion modern democracy and 
has far more sympathy with the eighteenth century than with the nine- 
teenth. does not hesitate draw lessons which those who 
fundamentally disagree with him will doubt take 


What really wanted tells (x. 23), ‘is return system, which was 
large measure realized eighteenth-century England, under which the abler, the 
more prosperous, and the more responsible citizens have the controlling power over 
the government, without depriving the more ignorant and the poorer citizens the 
opportunity influence its policy.’ 

Passages this kind are scattered throughout the book. Sometimes the 
result strange. The account local government inevitably based 
primarily the work the Webbs, and read all the defects 
government squire and parson through Fabian 
having come the conclusion that was abominable system, are 
brought short two paragraphs (x. 235-6) which are asked 
believe that was really much better than the system created the 
bureaucratic pressure our modern state’ because did not destroy 
initiative and independence and preserved ‘an educational effect upon 
the many classes Englishmen, who were called upon take share 
many different capacities the work local 

many matters which differences opinion are permissible 
writer with different approach would compelled reach different 
conclusions. Sir William might regarded unnecessarily depreciatory 
Rousseau (x. 13) and fulsome his praise Burke (x. 23, 54, 93, and 
97). There curious failure appreciate the importance Charles 
James Fox: should have left great name English con- 
stitutional history very curious phenomenon’ (x. The author 
gives three not very complimentary reasons; but does not give the 
correct one, that there are still people who believe that the opposition 
the French war was not unpatriotic’ (unless patriotism vice), and 
even more who admire Fox’s stand for individual liberty. Sir 
William’s failure appreciate the latter point which curious; for 
this respect he, too, the Foxite tradition. Even Fox’s Libel Act 
referred one paragraph eulogy Pitt (x. 123), and the 
fuller discussion Burke gets nearly all the credit and Fox none (x. 688-90). 

These 2300 pages, then, are something tract for the times well 
part great history, careful and exhaustive, English The 
author more home with the common law than with legislation, and 
more home with legislation than with administration but has made 
masterly survey them all. The most important and original work 
found those portions which far have been barely mentioned. 


the middle disquisition forfeiture modern state has found that 
the confiscation, means death duties, considerable part the property 
its most prosperous and generally its most deserving citizens, far more lucrative 
source revenue than the confiscation the whole the property the generally 
impecunious persons who have been found guilty the more heinous variety 
crimes. Envy the deserving because they are rich, and sympathy with the poor 
even though they are criminals, are characteristics the perverted vision 
democracy (x. 351). 
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volume noted particularly the exhaustive examination 
that very complicated and technical subject, the royal prerogative. This 
occupies large part section iii chapter and contains vast amount 
new material which will most useful those who find themselves 
difficulties between Blackstone and Chitty. Moreover, the volumes 
improve they become more technical. The constitutional history 
the eighteenth century has been much worked over that one does not 
expect much that new volume nor the examination the 
Expansion the first part volume latter volume 
contains, however, the long disquisition legislation which has already 
been mentioned, dealing with branch legal development which 
most common lawyers are singularly blind. such lawyers the main 
interest the volumes will found volume xii. There are that 
volume several subjects very great interest. There is, for instance, 
full account the legal profession the eighteenth century. 
startling find that the Inns Court suffered from excessive amount 
self-government’ (xii. 17); but that respect, least, they have 
since been reformed. There are, also, some interesting pages legal 
education and here the eighteenth century was not all that one could 
however, the most interesting section this volume that which deals 
with the literature (especially the reports) and the judges. The author 
does not forget emphasize the work Lord Mansfield the constitu- 
tional field—another feature which the common lawyers are apt miss 
glide over quickly. Finally, the long chapter Blackstone the 
end this volume should mentioned. perhaps, little exaggerated 
its praise—Bentham was really very judicious about Blackstone, even 
when was most critical our very jejune political philosophy 
natural and graceful tribute the Vinerian professor the 
great predecessor whose mantle well worthy wear. 
JENNINGS. 


Parliament. Ivor (Cambridge: University Press, 
1939.) 


PLANNED and executed closely similar lines, this companion volume 
Dr. Jennings’ already well-known book Cabinet Government. The 
two are they enhance each other’s value; indeed one 
might regard them forming single magnum They represent 
very real contribution towards the organization and systematization 
our knowledge about the working British Constitution to-day. 

Cabinet Government covered much ground that one had covered 
before, any rate that one before had presented one perspective. 
had the merits (and few points the defects) pioneer work. 
The subject Parliament had been more worked over, and less pioneering 
was possible. Every student the subject knows the succession 
standard textbooks parliamentary procedure, not mention Sir 
Maurice Gwyer’s re-edition Anson’s Parliament and (which much closer 
aim Dr. Jennings) the three volumes the house 
commons, published 1908 and now long out print. Redlich’s work 
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has perennial freshness and charm, which makes difficult improve 
upon within its compass; nor, the whole, has Dr. Jennings done 
—certainly not the literary side. But the lapse over thirty eventful 
years and the crystallization many tendencies that Redlich’s day were 
still fluid, fully justified Dr. Jennings re-surveying the whole material. 
has done his characteristic fashion—thorough, methodical, well 
documented little dull read through, but admirable for reference 
and for teaching. 

Redlich confined himself the house commons, but Dr. Jennings 
takes all parliament for his province. There chapter the house 
lords, and appendix gives the text the Parliament Act. long 
chapter, also, Delegated Legislation’ deals with developments and 
controversies that thirty years ago existed only embryo. all points 
Dr. Jennings tries get behind the forms the working realities. Thus 
his chapter entitled Makes the Laws not content tell 
how they are officially drafted, introduced, amended, and passed, but 
devotes much space widely-illustrated discussion the unofficial 
part played organized trade professional interests—the hundreds 
this that—and then the part played government departments. 
The exigencies procedure and especially the dearth parliamentary 
time are similarly examined their influence upon the contents measures 
particular, the constant endeavour bring them into the unopposed 
class, and the resulting tendency settle nearly all differences advance 
squaring the various interests—outside and large extent private 
than bringing them public discussion parliament and 
determining the issues the votes responsible members. Dr. Jennings 
gives, short, excellent picture the pressure-group developments 
democracy, and the distinctive details their operation under the 
British parliamentary system; which many points differ, course, 
from those the United States, those which prevailed France under 
the Third Republic. 

Dr. Jennings may acquitted any general tendency grind party 
personal axes his treatment controversial topics. His broad 
conclusions are optimistic our present system administration, tells 
us, accords far more closely with public opinion than any time the 
history these islands and (it believed) than any other country 
the world’. The passage where these words occur, however, which 
discussion whether there any need for second chamber delay 
fundamental measures until the opinion the nation can adequately 
expressed, illustrates the sort one-eyedness, from which few can 
exempt. decides that particular question the negative, sub- 
stantially the ground that, puts (p. 425), the relations between 
elected representatives and the electorate are far closer than they were 
Dr. Jennings had had the same direct knowledge politics 
before 1914 that has had politics since 1920, might well have doubted 
that proposition, and would certainly never have assumed it. strong 
case could surely made for holding that under the franchise was 
from 1884 1918 M.P.s knew their constituents, and constituents knew 
their M.P.s, extent that has been subsequently impossible. What 
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certain, that the vast universal-suffrage constituencies to-day 
stampede much more violently than old, and phenomena result like 
the ‘slam’ 1923, followed less than year the opposite 
1924, that 1929, followed the opposite one which one 
might have thought made harder, and not easier, than used 
assume for working purposes that the mind the country might 
sufficiently inferred from the outcome single election. But this 
problem electoral stampedes—which has our recent history appeared 
grow with every widening the electorate—is one those (there are 
some) which Dr. Jennings does not seem really have addressed 


The President Office and Powers. History and Analysis Practice and 
Opinion. Epwarp Corwin. (New York: New York Univer- 
sity Press. London: Milford. 1940.) 


one will ever write final and definitive account the functions and 
powers the president the United States. New occasions Lowell 
declared, teach new duties and not even the provisions the constitu- 
tion 1787 are rigid enough escape the effect time. Changes some- 
times result from unexpected causes. Within recent years, take 
minor example, have seen how the American president’s opportunities 
influencing public opinion have been enhanced the discoveries 
Herz and Marconi. therefore necessary that, every few years, some 
competent observer should attempt restatement and revaluation the 
presidential office. This task has just been accomplished, with brilliant 
success, the professor jurisprudence Princeton course 
lectures delivered New York University the Stokes Foundation. 

Professor Corwin’s preparation for this work has been thorough and 
exhaustive. seems have neglected possible source information. 
has not only laid under contribution such obvious material official 
documents, law reports—incidentally, one surprised learn from him 
that there was official publication supreme court decisions until 1875 
—treatises constitutional questions, and the Congressional Record, but 
has read widely among biographies and memoirs public men (not even 
overlooking such out-of-the-way publications Ike’ Hoover’s reminis- 
cences forty-two years usher the White House) and has indus- 
triously carried out profitable dredging operations among the files 
American newspapers. has even discovered ideas relevant American 
problems Emile Giraud’s analysis the deficiencies the French con- 
stitution. considerable proportion the fruits these researches 
embodied Dr. Corwin section notes, running 160 pages 
small print and appended the main text his book. has made 
this section more than ordinarily useful the student not confining 
his notes bare references but including extracts, often some length, 
from the works cited. Here and there, also, find this section chrono- 
logical lists various relevant events that convenient have accessible 
this form; e.g. the discretionary powers granted from time time 
the president, President Roosevelt’s anti-Nazi acts and utter- 
ances, and senate filibusters directed against presidential policies. 
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Dr. Corwin has not, however, been overwhelmed this wealth 
material, nor will any reader have cause complain that cannot see 
the wood for the trees. His gifts discrimination and sound judgement 
are admirably illustrated throughout the book, and his independence 
less conspicuous, when declares that Lincoln’s presidency was 
certain respects calamity for the office. His writing sometimes dis- 
figured excessive use italics, but this irritating idiosyncrasy will 
forgiven author whose style is, occasion, refreshingly robust 
and even blunt. remarks, for instance, that the senate sometimes 
gives dangerous signs having developed swelled head, and the story 
curious code employed President Wilson and Colonel House their 
correspondence elicits from him the comment that president could 
hardly have had time for such nonsense 

his preface Dr. Corwin forewarns that his book study 
American constitutional law and not work the political and personal 
aspects the presidency its day-to-day operations organ 
government. Actually, though such topics not professedly come 
within the purview the book, frequently casts light upon them, and 
anyone who wishes understand the working the American political 
system will find here much that will great service him, even though 
may take little interest the technicalities constitutional problems. 
regards the American constitution itself, one cannot help being im- 
pressed the evidence supplied again and again these pages its 
vagueness and ambiguity, and the many loopholes left for controversy 
after years. The wide extent this constitutional no-man’s-land has 
already led serious trouble, and carries within further possibilities 
embarrassment the future. Its omission, for instance, deal with 
the counting the electoral vote resulted the acute Hayes-Tilden 
election dispute 1876. Its failure specify who should decide whether 
not president had become unfitted discharge his duties occasioned 
grave difficulties the cases Garfield and Wilson. Other important 
defects America’s fundamental law are concerned with such matters 
the scope the president’s executive power, his authority remove 
officials, the authority the legislature delegate its own power, the 
right congress prescribe the purposes for which the national forces 
might employed, the extent the authority congress direct 
foreign policy, and the time limitation the president’s power approve 
bill. was obviously impossible for the framers the constitution 
foresee, and provide for, all the emergencies that might arise the actual 
working the nation’s political system, but some instances they seem 
have been guilty slipshod workmanship that detracts from the 
reputation they have popularly gained for almost superhuman wisdom. 

The present volume divided into seven chapters, ranging length 
from about thirty fifty pages each. The first discusses various concep- 
tions the presidency. The second deals with the president’s qualifica- 
tions, election, and tenure office. His functions administration chief, 
chief executive, commander-in-chief, and organ foreign relations are 
considered chapters iii, iv, and respectively. The subject the 
final chapter the president popular leader and legislator. 
résumé followed the aforementioned section notes, table legal 
cases mentioned the text, and index. 
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The author’s expository and critical skill equally displayed each 
these chapters, but the present moment his discussion the president 
popular leader and legislator is, perhaps, most general interest and 
value. begins pointing out that the revival presidential leader- 
ship legislation one phase the revival, within the last thirty-five 
years, legislation national scope. notes the significance 
Woodrow Wilson’s Congressional Government the first literary recogni- 
tion the problems involved the partnership president and congress 
legislation. reminds that Wilson regarded congress the domin- 
ant factor, that this view was endorsed Bryce (who, however, expressed 
doubt the permanence this relationship), and that later book 
Wilson virtually recanted his original opinion the light President 
Theodore Roosevelt’s achievements. estimate the influence the 
two Roosevelts and Wilson enlarging this function the presidency, 
Dr. Corwin acutely points out that each them came the White House 
after successful state governorship. analyses with much shrewdness 
their respective methods inducing congress accept their legislative 
proposals, and shows how their experiences confirm the conclusion that 
presidential leadership subject law ebb and flow. 

Other phases the subject that receive the author’s attention are the 
president’s duty giving information congress his veto power, which 
shown not negative but positive weapon his power adjourn 
congress and call special session; his use patronage, which, 
supposed his relations the supreme court; and the apprehension 
expressed some quarters that the presidency potential dictatorship. 
Dr. Corwin not himself disturbed any fear that presidential leadership 
standing menace democratic institutions. holds, the contrary, 
that recent enlargements the president’s authority are the direct conse- 
quence democracy’s emergence from the constitutional 
does believe, however, that, matters stand to-day, presidential power 
dangerously personalized, and this two senses. First, the leadership 
which affords dependent altogether upon the accident personality, 
against which the haphazard method selecting presidents offers 
guarantee. Secondly, there governmental body that can relied 
upon give the president independent advice, and whom nevertheless 
bound consult. 

urgently necessary, Dr. Corwin’s opinion, that there shall 
some kind permanent institutional link between president and congress. 
What form should this take The repeal the clause the constitution 
which prohibits persons holding any office under the United States from 
membership either house the national legislature—that say, the 
assimilation the American cabinet system the British—would 
revolutionary change that not worth considering. The suggestion 
that cabinet officers should permitted, and perhaps even required, 
attend congress order participate its debates and supply with 
information respecting their departments would raise constitutional 
difficulties but would inadequate solution the problem. Dr. 
Corwin himself thinks the way out found reconstitution the 
cabinet. his own words 
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simply that the president shall construct his cabinet, not 
present from the heads the executive departments, but from such 
leading members congress may choose. Or, might construct 
nuclear cabinet, speak, out those heads departments 
whose activities are general and constant political significance 
—say the secretary state, the secretary the treasury, and the 
attorney-general—and the aforementioned leaders the houses. 
Then this central core advisers could added times such 
other heads departments, chairmen independent agencies, and 
chairmen congressional committees the business forward the 
moment might naturally indicate.’ 


points out that such scheme would encounter constitutional 
difficulties, nor would amount supplanting the presidential system 
the system’. The president would become neither prime 
minister nor figure-head. The new cabinet would still body 
advisers, but would contain men whose political fortunes were not involved 
with the president’s, and who could bring presidential whim under 
independent scrutiny which to-day lacking’. Its great advantage 
would that would capture and give durable form the casual and 
fugitive arrangements which presidents have usually achieved their 
outstanding successes the field legislation’. Moreover, would 
meet, least abate, the two dangers which the existing system 
exposed: (1) antagonism between president and congress, and (2) auto- 
cracy. Dr. Corwin’s proposed reform extremely interesting, and one 
would have liked him discuss the pros and cons more fully than 
has done here. Many will question its desirability and feasibility, but 
there can little doubt the urgency the warning with which con- 
cludes his book—that, matters now stand, presidential power danger- 
ously personalized, and that the relationship between president and 
congress the centre gravity the American constitutional system. 


Alumni Cantabrigienses. Vol. Abbey-Challis. Edited VENN. 
University Press, 1940.) 


THE continuation Alumni Cantabrigienses has most fortunately been 
made possible the support which Dr. Venn has received from the 
Syndics the Cambridge University Press. The compilation part 
Dr. Venn’s monumental undertaking was protracted the last war 
and, now after further twelve years’ preparation, the publication 
part overshadowed renewal hostilities. The sympathy which 
will felt for Dr. Venn this account and the admiration for his per- 
severance overcoming the consequent difficulties will not confined 
members his own university, for this biographical census Cambridge 
men work the first importance for British social and educational 
history. 

intended that part ii, covering the period from 1752 1900, shall 
comprise four volumes. The biographical entries for this later period, 
while they are designed similar lines those part are the average 
twice aslong. skilful selection and compression material has been 
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possible make the entries sufficiently full give the second part this 
register the character biographical dictionary miniature. For the 
period subsequent 1752 Dr. Venn has had the advantage more 
abundant records consult, that the work identification has been 
great deal easier. But, even so, the labour collecting the requisite 
information must have been very great, and indeed notable achieve- 
ment that proportion entrants whose subsequent history cannot 
traced has been reduced the very low order about four five per cent.’ 

The fuller particulars careers furnished this and the subsequent 
three volumes will make possible close computation the proportionate 
indebtedness the different professions the university during the 
century and half covered part ii. reviewing, the preface the 
present volume, the whole field his operations, Dr. Venn assigns, 
might expected, the first three places the clerical, the legal, and the 
medical professions but numerical order indicated for the school- 
masters, civil servants, engineers, bankers and business men, writers and 
who, increasing numbers since 1752, have taken their place 
‘the outward procession alumni’. greatly hoped that Dr. 
Venn has the intention compiling statistical table careers 
appendix his final volume. 

Although the preparation part the existence more complete 
university and college records makes easier the tracing students’ 
academical careers, Dr. Venn has occasion note that disconcertingly 
high proportion misstatements found even recent College 
admission books’, regards dates birth, places education, the 
addresses and professions parents, and warns readers that these 
explanations must borne mind all those who discover what they 
might otherwise regard evidence careless transcription him and his 
staff assistants. perhaps for this reason that considerable variation 
has been admitted the nomenclature but, even so, there 
much said for uniformity description. The King’s School 
Canterbury and that Ely, for instance, appear often not Canter- 
bury Grammar and Ely Cathedral School; and so, too, with the other 
King’s Schools. Edward VI, Bury St. Edmunds’, ‘St. Edmunds’, 
‘Bury and plain Bury’ all appear variants; the use 
the last two designations apt confusing, since there Bury, 
Lancashire, ancient and flourishing grammar school. The occasional 
assigning places wrong counties may also due errors the original 
but there seems nothing gained perpetuating such 
mistakes. For instance, Dulwich Common (Ashwin, G.), East Dulwich 
(Allen, C.), Lambeth (Bevis, H.), Peckham (Biggs, M.), and Streatham 
(Bayly, W.), are placed Middlesex instead and Black 
Bourton (Amherst, the Hon. A.) and Wantage (Bromby, C.) Berks, 
and Wheatley (Bayley, E.) Notts instead Oxfordshire. 
some entries honorary degrees have not been properly recorded: for 
example, the honorary doctorate conferred the University Oxford 
Sir Henry Campbell-Bannerman was that D.C.L. and not LL.D., 
and the doctorates conferred the same university Sir Frederick 
Abel, Dr. Sterndale Bennett, Dr. Samuel Birch, and Dr. George Burrows 
were all honorary. 
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Short 


Dr. the author und Armenpflege 
vorchristlichen Ein Beitrag zum Problem Moral und Gesell- 
schaft’ (Utrecht: Oosthoek, Verlag A.G., 1939), important work 
charity and poor relief antiquity, Dutch student ancient 
history, and one our most distinguished experts the social and economic 
history the ancient world. and his pupils Utrecht have published 
monographs and theses which must made use anyone doing re- 
search work similar lines. The present study shows how Pharaonic 
Egypt, Biblical and Talmudic Israel, Hellas, the Hellenistic and the 
Roman world dealt with charity and poor relief, and discusses particular 
the ideas behind the actions closely connected with the social structure 
and the religious outlook the nations concerned. The parts this book 
which are based Greek and Latin sources will invaluable future, 
the large number Greek and Latin terms connected with charity, 
poor relief, and social ethics are here carefully interpreted the light 
their changing meaning according periods and authors. Professor 
Bolkestein may excused for not making attempt similar inter- 
pretations for hieroglyphic, cuneiform, Hebrew and Aramaic sources, but 
much regretted that did not invite one more orientalist 
scholars collaborate with him this task, the main idea his work 
here stake. The author succeeds proving that Greek and Roman 
morals induced their followers good and make benefactions rela- 
tives, friends, and fellow-citizens, but only exception the poor 
such—a rather remarkable deficiency. According the author, only 
ancient oriental, Hebrew, Hellenistic, and Christian morals knew charity 
the modern sense, i.e. help for the poor and needy, one the most 
important virtues. his opinion Hellenism and Christianity introduced 
the traditional morals oriental nations into the western world. Here, 
believe, wrong. interpretation our hieroglyphic and cuneiform 
material the manner applied the author his Greek and Latin 
sources would more likely show how difficult with our present 
knowledge understand the terms question their full and exact 
meaning than give the definite results which Professor Bolkestein 
believes has secured. the other hand, the earlier passages the 
Bible would prove nearer the ethics Greece and Rome than 
those later period. There doubt that new morals came with 
Hellenism, later Judaism and but seems very 
doubtful whether oriental tradition similar lines existed outside 
Israel and, perhaps, Iran. more likely that was the main 
western development which after the time Alexander changed the out- 
look the civilized world. Beginnings the new morals can found 
passages classical Greek authors which Professor Bolkestein tries 
vainly interpret according his theory. Nevertheless, this one 
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those standard works learning which can make use without 
entirely approving its details. May express our hope that the author 
will survive the dangers which the present war has brought upon his country 


The work Giannino Ferrari Dalle Spade, M.E., entitled Immunita 
ecclesiastiche nel Diritto Romano Imperiale’ (Venezia, 1939), 
offprint pages 107-248 the Atti del Reale Istituto Veneto Scienze, 
Lettere Arti’, tomo xcix, Within its limits furnishes most 
useful and convenient examination the different classes exemptions 
the fourth and fifth centuries for which the provisions the Codes 
supply data, with detailed discussion many the enactments and 
illustrations the importance the understanding them for the inter- 
pretation later developments. justly insists, for example, the 
importance Vasiliev’s dictum that Byzantine its origin goes 
back the time Roman immunity and part the complicated social 
inheritance which the Christian Empire received from the pagan Empire 
And valuable use made the parallels the Greek collections, some 
them curious interest and importance. The section Foro Ecclesi- 
astico privilegi ecclesiastici materia giurisdizionale’ and Professor 
Masi’s L’Udienza are sufficiently different scope and treat- 
ment make each useful complement the other. JE. 


interesting little ‘estratto’ 120 pages from Archivio 
vol. (L’Udienza Vescovile nelle cause laiche Costantino 
Franchi. Spunti orientamenti. Modena, 1939), Professor Gino Masi 
surveys five chapters the various aspects the subject the epis- 
copalis audientia which forms curious and the whole creditable 
feature early church history. his copious footnotes show there 
has been late years revival attention the questions the nature 
and the extent the implied expressed and the mode 
its development where the matters dealt with were civil matters 
which laymen were concerned, not specifically raising any ecclesiastical 
issues and referred episcopal decision most naturally regarded 
being thus referred originally with the desire obtain disinterested 
finding authority recognized likely both able and impartial. 
Into what curious by-ways the investigation may lead may judged 
from the title one the dissertations quoted sunt iure romano 
suadente usu forensi quaedam praecepta 
instar privati hebraici introducta?’ Since some areas the acti- 
vities archdeacons also come under consideration the story proceeds 
for notice will seen that there good deal incidental matter 
which may prove useful. And his final chapter, Posizione del 
Vescovo nella Prassi Romana della extra Ordinem the writer 
combines stout insistence his own view the course development 
with vigorous challenge those who maintain the jurisdictional char- 
acter the pre-Justinian produce some clear 
and unequivocal evidence favour their contention. JE. 


| 


ad 


1941 SHORT NOTICES 511 


the latest addition (The Spiritual Life according Saint Isidore 
Seville. Washington, D.C., 1940) the well-known series studies 
medieval and Renaissance Latin language and literature approved 
dissertations for the doctorate philosophy the Catholic University 
America, Sister Patrick Jerome Mullins, O.P., gives useful and copiously 
annotated account the saint’s family history far known, 
and the very important part that played the church life Visigothic 
Spain when became Bishop Seville towards the end the sixth 
century succession his brother Leander, and the literary works 
which have made him even more famous. This followed other 
sections dealing fuller detail with the sources his spiritual doctrine, 
his view the foundation the spiritual life (with discussion canonical 
penance and substitutes for it), his theory the Way Perfection, 
and teaching the Perfection Clergy and Laity (whether Potentes 
Pauperes), the Religious State and the Life Contemplation. 
careful and patient and far meritorious work, which other students 
will certainly glad avail themselves. those who have given 
special attention Isidore and his times the unvarying detachment and 
restraint treatment may leave some feeling disappointment. There 
is, for example, undoubtedly measure truth the statement that 
Isidore’s works one re-reads Augustine shorn his rhetoric, Ambrose 
deprived his poetry, Jerome apart from his polemic, and Gregory without 
his mystic flights’. But the works have substantial and independent 
value their own, and there life and colour well the practical 
ability which the writer shows herself appreciative her study his 
monastic sources and the use that makes them. 


Professor Tellenbach’s essay Church, State, and Christian Society 
the time the Investiture Contest, originally published 1936, welcome 
addition the useful series Studies Mediaeval History edited 
Mr. Barraclough (Oxford: Basil Blackwell, 1940). The translation 
Mr. Bennett excellent. The title the essay perhaps little 
deceptive, for the greater part concerned with discussion 
Christian theories and principles, with the conceptions hierarchy, and 
the general ideas underlying the relations Church and State the time 
before the Gregorian movement was set foot. This, however, 
essential proper understanding the Investiture contest, and often 
too little appreciated. This essay probably the best introduction now 
available English readers study the great polemical literature 
the struggle. The notes and appendices the original work have not all 
been included but enough has been printed, chiefly bibliographical 
character, satisfy the requirements most students. 


Miss Major’s continuation Canon Foster’s edition the Registrum 
Antiquissimum the Cathedral Church Lincoln, vol. (Hereford, 1940), 
the Lincoln Record Society’s volume for 1937, and contains the charters 
the wapentakes Wraggoe and Louthesk. follows the 
plan previous volumes, but, owing war conditions, has facsimiles. 
These will issued later. The Louthesk charters are interesting from 
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the strong Scandinavian element the population, and Miss Major has 
had the help Professor Stenton and Miss Dorothy Whitelock dealing 
with them, especially picking out the distinctively Scandinavian names. 
One the charters (no. 1558) shows how unsafe guide handwriting may 
the date document this case would put nearly fifty 
years too early. No. 1630, dated Whitsun week, 1176, interesting 
case the disappearance one the characteristically Scandinavian 
free holdings, the commendation its owner, Ketel Dumping, 
Lincoln Cathedral. The Skidbrook charters are remarkable for their 
references salt-meadows and saltpans, and for the strange word Moldfang, 
which Professor Stenton interprets place where sand may dug. 
One among them (no. 1721) throws light the liability the land- 
holders for the repair the sea-wall. 


Early Buckinghamshire Charters, the 1939 volume the Records 
branch the Buckinghamshire Archaeological Society (Bedford, 1940) 
takes the place the projected volume the seventeenth- and eighteenth- 
century municipal records High Wycombe, which has had post- 
poned owing the war. contains thirteen undated charters from the 
muniment room Aylesbury, some deeds relating Hartwell and East 
Claydon, some which are Aylesbury and others the Bodleian, and 
small collection charters relating Chilton belonging Lord St. John 
Bletsoe and the custody the Bedfordshire county record office. 
The first and second groups are transcribed and edited Mr. Jenkins, 
and the third Dr. Fowler, who died while the volume was passing 
through the press, recorded slip inserted the volume. His 
examination the Chilton charters has involved complete reconstruction 
the accepted pedigree the Greinville family, the last, almost the 
last his great contributions the genealogy the early middle ages. 
There interesting allusion Hartwell charter (no. [1242-55]) 
castle-guard service for Rochester castle, and the word forscheta which 
appears the Medieval Latin Word-list, dated 1399, occurs forhsiatere 
charter the early thirteenth century (no. 24) and forschetare 
another 1270 (no. 32). 


the most recent volume the Dominican Historical Institute, 
Sabina, Rome, towards the end 1939), Father Vicente Beltran 
Heredia traces the growth the Dominican reform Spain from 1450, 
the year which Cardinal John Torquemada, himself Spanish Dominican, 
took the cause the observants, the close the first half the 
sixteenth century when Friar John Hurtado and his disciples had succeeded 
establishing reform even amongst the reformed. The first reform 
followed closely the procedure observed other provinces, notably 
France, Italy, and Germany. The observants were gathered together 
selected convents and released from the jurisdiction the local pro- 
vincial, for whose authority was substituted that vicar, and the chosen 
houses were formed into congregation. The Congregation Spain 
was erected Rome 1468, but rapidly and completely did the reform 
take hold that the congregation was erected into full province 1505. 
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Then followed two attempts stiffen further the observance the primi- 
tive rule, and the first these centred round Sister Maria Domingo, 
‘the holy woman whose life ran lines very similar 
that the great St. Teresa Avila. Maria’s work, however, was not 
very successful and she herself did not long survive her acquittal the 
commissioners the Holy See sent preside over her trial. The second 
attempt more severe reform was set foot Friar John Hurtado 
who was fortunate possessing the esteem and confidence the emperor, 
Charles and that monarch’s confessor, Garcia Loyasa, actual master- 
general the Dominicans and later still more influential cardinal and 
archbishop Seville. Hurtado himself had some difficulty refusing 
the sees Granada and Toledo, both offered him Charles. With this 
strong backing was able overcome the opposition his provincial 
his strict reform. read these continued strivings the Spanish 
friars for return primitive observance begin understand how 
came about that this province the order produced many great men 
the century covered Father Heredia’s book, men such Vittoria, 


Las Casas, the two Sotos, St. Lewis Bertrand, Lewis Granada, and 
Dominic 


Eight volumes Yorkshire Deeds have been published the York- 
shire Archaeological Society their Record Series, the first three under 
the editorship the late Mr. William Brown (1909-22), the remaining five 
under that Mr. Charles Clay (1924-40). Volume vii has already been 
noticed this The new volume (Yorkshire Deeds, vol. viii, 
ed. Yorkshire Archaeological Society Record Series, vol. cii, 
Wakefield, 1940) has now appeared after eight years’ interval. Like the 
previous volume its contents are largely drawn from Viscount Allendale’s 
muniments, the Hornby Castle muniments the duke Leeds, and Sir 
Thomas Pilkington’s Chevet deeds. contains addition numerous 
deeds the duke Norfolk’s possession, and the Staveley collection 
Ripon and North Stainley deeds the custody the Yorkshire Archaeo- 
logical Society. There are few early deeds this volume, but charter 
William Mala Palude, canon York, which was formerly the 
Phillipps collection, falls just within the twelfth century and reproduced 
this review Mr. Clay’s skill the calendaring deeds, index-making, 


South-East Africa treated extending from the Orange River 
Malindi Dr. Eric Axelson South-East Africa, (London 
Longmans, Green Co., 1940). Dr. Axelson made name the location 
and discovery portions the Gregorio, erected Barto- 
lomeu Dias False Island 1488, and has added his reputation 
persevering and successful researcher this book. divided into two 
parts. The first opens with chapter South-East Africa the middle 
ages, drawn from Arab sources, and next have account the voyages 
Dias, and Vasco Gama and the expedition Francisco 
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Almeida, first viceroy Portuguese India (that is, the west coast). 
Subsequent chapters deal with the occupation Sofala and its gold trade, 
the exploration the coasts Madagascar, and ships, sailors, their food 
and pay, and sea routes, these last derived from Portuguese printed 
sources not available English. further chapter reveals for the first 
time the journey Antonio Fernandes, who 1514 penetrated 300 miles 
into the interior (Southern Rhodesia) sketch map shows the probable 
routes. The second part the book consists appendices containing 
some new matter from manuscript sources, report the libraries and 
archives Portugal and particularly the history and organization the 
Torre Tombo Lisbon, list the documents examined, full biblio- 
graphy and index. The plates include reproductions maps and pages 
from documents importance. The text packed with information and 
part constitutes real contribution knowledge, while Appendix 
(a) and provides useful guidance for investigators ignorant Portuguese. 
Dr. Axelson rightly condemns the cruelty that accompanied the subjection 
the East African coast (the avenue the State the Arabs had 
indeed pay dearly for their deceit and treachery the first voyage 
Vasco Gama, Dr. Axelson over-sanguine thinking that the 
Portuguese might have achieved the objects for which they went the 
East peaceful penetration. forgets their age-long political struggle 
with Muslims, first home and after 1415 Africa, and the trading rivalry 
which followed, but view his strictures the tribute pays them 
the conclusion his narrative significant. Whilst criticize the 
government Portugal South-East Africa during the period under 
review, due praise must bestowed the breadth and depth the vision 
that first brought European civilization the Indian Ocean, and the 
remarkable heroism that characterized the first European inhabitants 
Southern Africa. Individuals were often splendid quality, many the 
factors deserved have their names written letters gold the roll 
honour devoted and painstaking officials others, servants Rei, 
proved voyagers and explorers the highest rank. Antonio 
Fernandes especially was outstanding figure’ (p. 166). There 
mistake page 41: laymen cannot celebrate mass; there are also 
few printer’s errors the names authors and titles books the 
bibliography. 


Supreme Study Elizabethan Ecclesiastical Policy and 
useful and convenient survey ecclesiastical history Elizabeth’s reign. 
passes review the administrative problems and machinery the 
period, the church settlement, and the story catholic and puritan opposi- 
tion. not work research the severer sense the term, but 
makes use printed sources well secondary authorities. 
one may question statement speculation—for example, the author 
seems too ready accept certain questionable theories recent book 
the Marian exiles—but know better comprehensive and brief 
account the subject. admirable introduction study the 
Elizabethan church. 
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The subject Edmond Silberner’s dissertation, Guerre dans 
Pensée Economique (Paris: Sirey, 1939), 
ramifies many directions through the history thought and economic 
and political life. Silberner, however, follows the main one simple 
thread, the decline mercantilist bellicism and the rise liberal pacifism. 
His method summarize clearly and accurately what the leading 
economic writers, from Bodin and Monchrétien Adam Smith and 
Bentham, wrote about war. does not pursue the further and more 
difficult inquiry into the relation these utterances war was 
their several times, and tends group all the varieties opinion 
somewhat too simply round his one central antithesis. His book, however, 
fulfils its modest purpose and will found useful guide the opinions 
actually expressed the principal economic writers and starting- 
point for further investigation. Professor Rappard contributes preface. 

N.C. 


Professor Beller’s latest study the history his favourite period 
the luxuriously produced Propaganda Germany during the Thirty 
Years War (Princeton: Princeton University Press, 1940): large, slim 
volume containing frontispiece and twenty-four collotype reproductions 
representative the extensive illustrated-broadsheet literature, catholic 
and protestant, those years. Facing each plate literal translation 
the German text, which most cases consists long-winded rhymed 
commentary. Exact references and dimensions are also supplied. Dr. 
Beller’s brief introduction provides background for, and analyses, this 
literature, with more than one side-glance the events to-day. 
bibliographical note indicates the most important collections these 
pamphlets and broadsheets, from few which his reproductions are 
drawn. Appealing the literate and the illiterate alike (picture and 
text each averaging about one half the sheet), the present examples this 
straightforward propaganda medium occasionally provide with attractive 
copperplate illustrations the over-elaborate German way. least 
three them derive, the authority Dr. Erwin Panofsky (to whom this 
volume dedicated), from Diirer’s work. Plates (the expulsion the 
Jesuits from Bohemia and Hungary 1618), xvi (Gustavus Adolphus, 
depicted the lion the north, chasing his foes through the Pfaffengasse), 
xix (Augsburg under the catholics 1629), xxiii (the beast war—the 
most impressive and well designed Dr. Beller’s whole selection), and 
xxiv (the peace Westphalia) are perhaps the best. This last plate 
avowed speculation dealer Ulm, the Shoberl his day. All 
the rest, save plate vii Heidelberg issue), are anonymous. The great 
majority Dr. Beller’s examples are protestant products. would have 
been interest learn, from his introduction, roughly what proportion 
catholic and protestant broadsheets have survived the collections which 
cites, and wider question) have had the benefit discussion 
him—at greater length than his allusion page 6—on the relationship 
this, the most obvious form written propaganda with any other 
manifestations propagandist argument during the Thirty Years War. 
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The revival interest the post-Elizabethan drama illustrated 
the appearance Professor Arthur Nethercot’s Sir William 
(Chicago: University Chicago Press, 1938). Although much 
attention has been given D’avenant late, there enough novelty 
this book, both the way new material and fresh interpretation, 
justify its appearance. The new material mainly concerns the family 
and the life the dramatist prior his appointment poet laureate 
1638. Although the verses the wits two generations directed 
D’avenant cannot called discoveries, yet Dr. Nethercot has used them 
much more systematically than any his predecessors. the whole, 
D’avenant emerges from this exhaustive study more important 
figure the annals dramatic literature than appears the older 
biographies literary histories. many respects rather epitome 
the times they were passed dependents the court. Dr. 
Nethercot clearly indefatigable investigator, and apart from few 
items great importance for this study, difficult suggest addi- 
tional The main defect the book that unnecessarily 
long. very diffuse style and fondness for irrelevancies are responsible 
for many extra page. The author does not seem able state simple 
fact simply, and some his excursions into the historical field are not 
happy. Speaking Thomas May, Dr. Nethercot writes, within decade 
had become the official secretary the revolting Parliament and the 
historian its celebrated Long Session’. The simple fact that 
January 1646, the house commons ordered that Mr. Sadler and 
Mr. May were expedite the declaration vindicate the honour the 
parliament, and that the sum £200 was given each them, 
who were described secretaries for the Dr. Nethercot’s 
attempt refute Clarendon’s account D’avenant’s mission Charles 
October 1646 not very convincing. discussing Will Murray’s part 
the episode, should have been mentioned that was released from 
prison the instance the Scottish commissioners London and that 
was generally supposed the time represent Argyle’s faction. There 
mention the references the French agent makes 
this account trustworthy, D’avenant was not content 
mere mouthpiece Henrietta Maria and her circle and well 
deserved strong rebuke from Charles The MS. Diurnal Parlia- 
ment, 1658’, referred (p. 330, 73), apparently that printed 
MSS. the House Lords, 1699-1702. 1659 royalist rising said 
have been arranged for August but that Thurloe, learning about it, 
arrested the leaders with their principal, Sir George Booth, renegade 
Who would gather from this that Booth actually 
rose but was defeated, and that was captured suspicious innkeeper 
and his neighbours Inasmuch the chief object Booth’s insurrection 


was free parliament, there obvious reason why should branded 


1See Sensabaugh, ‘Love Ethics Platonic Court Drama, 1625-1642’, 
Huntington Library Quarterly (April 1938), and ‘Platonic Love and the Puritan 
Rebellion Studies Philology (July 1940); James McManaway, ‘The 
Canto Gondibert’, Modern Language Quarterly (March 1940). 

Commons Journals, iv. 410-411. 


Diplomatic Correspondence Jean Montereul, ed. Fotheringham (1898), 
292, 307, 314. 
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pleasant read book the divines the Restoration period 
which has little with religious controversy. Mr. Schlatter’s 
The Social Ideas Religious Leaders, 1660-1688 (Oxford: Clarendon 
Press, 1940) such controversy only once noticed, reference the 
argument that religious toleration was necessary for the improvement 
trade. the reign Charles clergymen were intellectual leaders. 
‘No other thinker had such wide audience did the preacher his 
pulpit, and his printed sermons and treatises were the staple reading 
matter his social questions the Anglican and Puritan 
preachers were fairly close agreement. Perhaps the Anglican leaned 
slightly more towards patriarchal theories, and the nonconformist was 
somewhat more bourgeois his outlook, but both still retained something 
medieval social doctrine, both went the Bible for authority and 
both took practical view society existed. But neither clergy 
nor ministers clung tenaciously worn-out theories nor asked the average 
man abide impossible rules. Looking squarely and realistically 
the structure society seventeenth-century England they attempted 
spiritualize and control the interests the Good’, and they usually 
manifested shrewd common sense. Basing his work wide know- 
ledge the religious literature the period, Mr. Schlatter, under series 
expounds the teaching the divines. was age when masters had 
authority over their servants, when everyone who worked for another 
was servant and was not ashamed the name, and the personal relation 
between master and servant was closer then than now. the preacher 
told the servant that must work for his master God’s sight and that 
labour was privilege well duty, also told the master that 
had great duties, temporal and spiritual, towards his servants, for the 
fulfilment which duties must one day answer God. Perhaps 
the divines failed see that the personal relation was being more and 
more replaced money connexion the shape wages. Nor did 
they realize the beginnings the capitalistic much less did they 
foresee the difficulties would bring its train. But who did foresee 
these Baxter protested against rack-renting, and wrote (though 
was not published until recent times) The Poor Husbandman’s Advocate 
Rich Racking Landlords. Clergymen generally allowed the lawfulness 
moderate interest though they found difficult define moderation 
with exactness. One two, like Pearson and Fuller, had something say 
the evils enclosures. comes rather surprise find some 
the Puritan ministers had objection gambling moderation. All 
alike agreed that society must consist ordered ranks, and therefore laid 
stress the importance the calling’. man was called God 
fulfil certain function this life. Incidentally, are told that only 
two divines seem have suggested the ministry suitable calling 
for gentlemen. There certainly were, however, number clergymen 
who were gentle birth. Mr. Schlatter says: sense personal 
duty and responsibility one the great contributions Protestantism 
But surely this inculcated the Ten Commandments and not the 
monopoly any part the Christian Church. The writer’s words 
the Christian doctrine almsgiving (p. 132) would hardly pass muster 
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with theologian, and his statement (p. 144) that the established church 
was foremost stifling movement which would have given the power 
knowledge the lower hardly does justice the work which 
the church was doing providing schools, though the writer scrupulously 
fair this subject other pages. picture certain aspects 
social life the Restoration period this book covers some new ground 
and interesting and valuable. 


Compilers regimental histories have some special difficulties 
their own. Often hard distinguish the actual share any one 
regiment some big battle, and writer has choose between general 
account which leaves the individual the background one which, 
leaving the background vague and indistinct, does not show what 
the main result was which the individual contributed. Sometimes 
regiment has produced its own diarists and letter-writers has amassed 
enough material its own make its share clear. The King’s Own, 
whose history 1914 has just been told two handsome volumes 
printed for the regiment the Clarendon Press (The King’s Own the 
History Royal Regiment, 1686-1914. Colonel Cowper), 
did not produce any diarist the Peninsular campaigns, which they 
distinguished themselves greatly under Moore and Wellington, but they 
had two good diarists America 1775-6, and for more recent years, 
particularly the South African war, ample unpublished material has 
clearly been available. The editor has obviously decided that de- 
scribing peace-time conditions and activities was best give account 
which applies the main the Army general, and his readers will not 
quarrel with his decision; for example, the account military life 
India the quite well told and such things life barracks, 
rations, pay, the development Army athletics and forth, there 
ample information great interest. Unfortunately, although unpublished 
sources are included the bibliography, does not distinguish be- 
tween them and secondary works little authority and references are 
given for the different statements. Moreover, the narrative suffers from 
historical blunders and misstatements, often trivial but sometimes really 
serious, and collectively numerous constitute real blemish. 
Thus the recall Pitt’s expedition from North Germany January 1806 
represented (i. 331) the result Jena, and later date half the 
infantry with Lord Chelmsford escaped annihilation Isandhlwana and 
not the mounted troops only (ii. 186). This inaccuracy the more 
regrettable because most respects the work really important 
addition regimental histories, the well-documented appendices 
organization and uniforms being notable feature great value. 
One feature special interest the very full account given the Militia 
and Volunteers who became part the regiment 1881, going back 
the services the Lancashire Militia against the Jacobites Preston 


Zones International Friction: North America, South the Great 
Lakes Region, (New York: Knopf, 1939), the fourth volume 
series which Professor Gipson surveys the British Empire 
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before the American revolution. Having already examined the provincial 
characteristics the colonies and the machinery imperial control, 
now turns the dynamic forces’ operating the frontiers with France 
and Spain. The present volume deals with the region from the Gulf 
Mexico the country and the Ohio valley. The next will carry 
the survey the frontiers along the Great Lakes and among the Iroquois, 
French Canada, Nova Scotia, and the West Indies will also include 
more distant areas friction and more general diplomatic considerations. 
Thus any estimate the author’s plan and its execution can only pro- 
visional. not critical synthesis the work others. Nor 
new interpretation based upon important discoveries. rather series 
narratives, constructed largely from original sources, and arranged 
regions attempt record dynamic forces fixed point time. 
short introduction gives some clue the author’s understanding 
those forces. the English and American side they are the individual 
and corporate energies traders, planters, settlers, and manufacturers 
seeking profit, and that search often overrunning the intentions and the 
desires their governments. the French side the best defence against 
these encroachments bold offensive. the English empire dragged 
into war and conquest its pioneers. Having thus laid down his theme, 
the author proceeds describe detail the Anglo-Spanish pressures 
the borders Florida and Georgia and among the Cherokee and Choctaw 
Indians the Illinois country French granary and the complicated 
rivalries the Ohio valley. These topics and their subdivisions receive 
The specialist will grateful for the wealth 
and original material which they present, often quoted length from many 
varied sources. may regret lack broad outline—notably the 
treatment the Spanish empire—and tendency throughout depict the 
trees rather than the wood. The general reader will find difficulty not 
only detecting the significance the detailed narrative, but also 
following the author through long and involved sentences, which may 
extend over half the page and are burdened with phrases like these 
some cases extreme claims’ and obstacles serious nature’. the 
other hand, assisted excellent index and table contents 
occupying twenty-nine pages, with sometimes many seventeen 
references single page the text. This outline makes easy 
refer any section, and also its arrangement explains the plan each 
chapter. Although few will subscribe the extravagant claims which 
the publishers—not Professor Gipson—make for the ‘tremendous im- 
portance this monumental history represents careful accumula- 
tion material difficult subject, and convenient arrangement 
topics for separate study. 


ie 


Notices Periodical and 
Publications, 1940 


THE arrangement has been explained ante, xxxix. 483; 
view the publication the Royal Historical Society’s annual list 
Writings British History, the section ‘Great Britain and Ireland’ 
does not aim completeness. desire express our gratitude 
the numerous contributors whom owe these notices. Notices 
the 1939 numbers few periodicals unavoidably omitted July, 1940, 
are included here. Owing present difficulties, some the periodicals 
normally noticed have not been available. 


General History and European International Affairs 


Harrison Thomson edits list medieval and renaissance scholars 
[in U.S.A. and Canada] and their the year 1939, together with lists 
dissertations, &c. Progress Medieval Renaissance Studies the United States 
Canada, Bulletin 15. 

Saunders reviews the Oriental renaissance the Graeco-Roman world 
before the rise Islam, which regards the culmination rather than the beginning 
this renaissance. History, xxv. 

Barraclough, The diplomacy Edward and Adolf Nassau their alliance 
against France and its breakdown, 1294-8. [French diplomacy was triumphant 
owing greater skill and stronger position.] Cambridge Hist. Journal, vi. 

Niermeyer, Trade between the Rhineland, Guelders and Holland the 
late fourteenth century. The toll-accounts for 1394-5 published Dr. Westermann 
represent, especially because the Dordrecht staple was out action, abnormal 
state things. William and Guelders took advantage internal strife 
Holland and political complications the Rhineland further the trade his 
own dominions. Tijdschr. voor gesch. lv. 

Alwyn Ruddock sketches the history the Flanders Galleys, with special 
reference their relations with the town Southampton. History, xxiv. 

Jacob, The Brethren the Common Life [includes comments John 
Rylands Library examples copying and printing the Brethren before 
Bull. John Rylands Lib. xxiv. 

Man, Quotations from Meister Eckehart the Middle Dutch MS. Amsterdam 
(Moll. 23). Ned. archief voor kerkgesch. 8th ser. xxxi. 

van Stockum, The doctrines Paracelsus contributory factor the 
German mysticism the seventeenth century. [Mainly summary statement 
the doctrines, with references.] Ibid. 

Frederic Lane discusses the evidence for revival the spice trade through 
Alexandria and the eastern Mediterranean the middle sixteenth century, especially 
the years 1560-6. concludes that the trade was still very considerable those 
years, and tentatively suggests that spices may have been relatively minor element 
the shift the commercial centre Europe from the Mediterranean the North 
Sea. Amer. Hist. Rev. xlv. 

Parry, The audiencia New Galicia Mexico the sixteenth century. 


[Partially successful securing order and good government.] Cambridge Hist. 
Journal, vi. 
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discussion absolutism the sixteenth eighteenth centuries number 
Soviet historians. Ist. marksist, 1940, vi. 

Schiff, Wallenstein’s plan 1633 for inviting Grotius act his historiographer. 
The writer concludes grounds general probability that Wallenstein also hoped 
avail himself Grotius’s services promoting religious peace. Ned. archief voor 
kerkgesch. new ser. 

Carsten, The Dutch states-general and the estates Cleves the seventeenth 
century. The Dutch garrisons were source wealth for the district, and the 
estates looked the states-general their protectors against the exactions the 
elector Brandenburg. Tijdschr. voor gesch. lv. 

Mrs. Gardiner prints, with commentary, extracts from the travel note-book 
Thomas Denne junior France and the Low Countries, 1644-6. History, xxv. 

Zadoks—Josephus Jitta, Piranesi archaeologist. Using the intuitive 
method, afterwards put out fashion Winckelmann, treated Roman art 
essentially independent Greek Etruscan. Tijdschr. voor gesch. liv. 

Koppius, The intercepted papers Henry Laurens and the attempt 
Amsterdam make commercial treaty with the American rebels 1778. Ibid. 

Wilson Lyon describes the negotiation the so-called Treaty 
between France and the U.S.A. 1800. emphasizes the importance Talley- 
rard’s benevolent and intelligent attitude. Journ. Mod. Hist. xii. 

Savant, The Ionian Isles during the French occupation 1807-14. [Based 
the archives the Ministre Guerre and the Archives Nationales.] Rev. 
dipl. liii. 

Mitskun, The rising the 2nd May 1808 Madrid. [Uses the unpublished 
despatches the Russian ambassador Madrid.] Ist. marksist, 1940, ix. 

Bushuyev, The Anglo-Russian Vixen incident’ 1837. [Prints fifty-three 
texts, mostly Russian diplomatic documents; translated into Krasny 
arkhiv, cii. 

Fairbank discusses the Chinese attitude the peace negotiations which 
led the Treaty Nanking, 1842, and explains reference the politics and 
institutions China the apparently unsatisfactory conduct the Chinese negotiators. 
Journ. Mod. Hist. xii. 

Bastian, Letters Metternich the Cheney brothers, 1849-54. 
extracts.] Rev. dipl. lii and liii. 

Enno van Gelder, The ideas Jacob Burckhardt politics and religion. 
Tijdschr. voor gesch. liv. 

Stanley Thomson discusses the intervention France and Spain Indo- 
China which led the annexation Saigon. Journ. Mod. Hist. xii. 

Harold Blinn discusses Seward’s attitude the Polish rebellion 1863. Amer. 
Hist. Rev. xlv. 

Vidal, The Venetian question and French diplomacy 1866. [Uses the Quai 
archives.] Rev. dipl. 

Kh. Muratov, The role England the Eastern crisis 1876-8. [Almost en- 
tirely confined fact 1876; uses unpublished reports Ignatyev and others 
the Moscow archives; argues that Russian official policy desired peace, whereas 
British policy encouraged war.] Ist. marksist, vii. 

Waddington, The policy Lord Beaconsfield his relations with Russia, 
1876-8. [Makes some use letters from the French ambassador London the 
French foreign minister.] Rev. d’hist. dipl. 

Alfred Vagts prints report Radolin, German ambassador Paris 1902, 
conversation with Count Tornielli the Italian ambassador, which, with Wilhelm 
marginal comments, throws little light the latter’s attitude the Siam 
crisis 1893. Amer. Hist. Rev. xlv. 

Yakobson, Russia and Africa. Russian policy regard Egypt, 
Abyssinia, the Boer War, and Morocco.] Slav. rev. xix. 

Engel Correspondence between Lord Acton and Bishop Creighton. 
Cambridge Hist. Journal, vi. 

Penner discusses the relations between Germany and the Transvaal before 
1896, perhaps with slight over-emphasis the importance economic against 
diplomatic considerations. Journ. Mod. Hist. xii. 

Walker, The Jameson raid and its effects. Cambridge Hist. Journal, vi. 
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Text twenty-four reports, &c., the Boer war from the Russian military 
attachés London, The Hague and Brussels. Krasny arkhiv, ciii. 

Mogilevich and Airapetan, Legend and truth the Hull incident’ 
1904. [Argue that the Dogger Bank incident’ was yet another example 
British hostility Russia and that there were two Japanese torpedo-boats among 
the British fishing-boats partly based Russian archives.] Ist. zhurnal, 1940, vi. 

Faissler, Austria-Hungary and the disruption the Balkan League 1913. 
[An examination Berchtold’s policy based the published diplomatic documents. 
Slav. rev. xix. 

Hoekstra, International social democracy and the outbreak war 1914, with 
bibliography. Tijdschr. voor gesch. liv. 


France 


Gustave Dupont-Ferrier analyses the sense the Latin word patria’ and the 
French word patrie’ used France during the middle ages and the sixteenth 
century. finds some evidence uses these words and their derivatives which 
are similar those which are customary to-day. Rev. historique, clxxxviii. 

Pocquet Haut-Jussé, The aides the duchy Burgundy, 1363-1419. 
wine-tax and the gabelle. Let farm auction. The Duke’s receipts 
fell after 1406.] Rev. hist. droit frangais étranger, 4th ser. xviii. 

Moore points the comparatively neglected history the French Reforma- 
tion before Calvin. History, xxv. 

Inglezi, Critical bibliography the French Revolution. survey covering 
mainly French and Russian works.] Ist. marksist, 1940, iv-v, vi, vii, and viii. 

Trachtenberg, French historians the epoch the Restoration. [Guizot, 
Thierry, Mignet.] Pod znamenem marksisma, 1940, vii. 


Germany, Austria and Switzerland 


Easton discusses the Charles Theodore, Elector Bavaria, with 
his American-born minister, Count Rumford. Journ. Mod. Hist. xii. 

Marcel Dunan examines afresh the responsibility the Elector Max-Joseph and 
his minister Montgelas for Bavaria’s adhesion the French alliance 1805, and 
decides that the ultimate responsibility was the Elector’s. Rev. historique, clxxxviii. 

Seton-Watson, The Austro-Hungarian Ausgleich 1867. Slav. rev. xix. 

André Sayous discusses, with the help such statistical material avail- 
able, the degree which Germany was economically exhausted the blockade 
the war 1914-18, with some suggestions the part played this process 
determining the outcome the war. Rev. historique, clxxxviii. 


Great Britain and Ireland 


Phillips and others present elaborate provisional report the Sutton 
Hoo (Suffolk) ship-burial [possibly about 625 probably commemorating 
East-Anglian king, possibly Redwald]. Antiquity, xiv. 

Middleton, Traditions Longdendale, N.E. Cheshire. [Some historic interest, 
e.g. the Wednesough.] Trans. Lancs. and Cheshire Antiquarian Soc. liv. 

Wrenn examines passage the Anglo-Saxon Chronicle the light its 
resemblances the Scandinavian Sagas. History, xxv. 

Sir Ivor Atkins gives account the familia the church Worcester, tenth 
twelfth centuries, and prints charters and other documents. Antiquaries’ Journal, 
1940. 

Angus discusses the two series Northumbrian annals for the tenth century 
embedded Symeon Durham’s Historia Regum, and speculates about their origin. 
Durham Univ. Journal (new ser.), 

Crump, Saltways from the Cheshire wiches (with maps). Trans. Lancs. 
and Cheshire Antiquarian Soc. liv. 

Clay gives chronological notes the early dignitaries the church York, 
1090-1240. Yorks. Arch. Journal, xxxv. 
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McNulty, Sallay Abbey, Cistercian, 1148-1536. [The last abbot was Thomas. 
Trans. Lancs. and Cheshire Antiquarian Soc. liv. 

Milne prints twenty-four deeds (twelfth sixteenth century) relating 
Holy Trinity Priory, Wallingford. Oxoniensia, 

Taylor describes the Hatton Wood manuscripts now deposited the John 
Rylands Library valuable collection, especially rich deeds and seals from the 
twelfth century onwards, including, among others, deeds relating Waltham Abbey, 
Christ Church Canterbury, St. Werburgh’s Chester, and Sempringham]. Bull. John 
Rylands Lib. xxiv. 

Helen Richardson, twelfth-century Anglo-Norman charter. [Prints brief 
inquisition French 1198 relating Leyland Castle, co. Suffolk.] Ibid. 

Alice Carver Cramer argues, against Mr. Hilary Jenkinson, that the functions 
the Jewish exchequer were means purely judicial. Amer. Hist. Rev. xlv. 

Helen Cam examines the genesis and decline the New the 
thirteenth early sixteenth centuries England. History, xxv. 

Roderick studies the administration the Four Cantreds from the Norman 
conquest 1281. Bull. Board Celtic Studies, 

Sayles, Medieval judges legal consultants [prints literae pensionariae 
granted 1284 the prior Christ Church, Canterbury, Thomas Cobham 
(for marks annually) and Hengham (for 100s. Law Quart. 
Rev. lvi. 


Woodforde, English stained glass and glass-painters the fourteenth century. 
Proc. Brit. Academy, xxv. 


Barraclough, Law and legislation [later] medieval England. Law Quart. 
Rev. lvi. 

Jones-Pierce discusses some the developments the agrarian history 
Caernarvonshire during the later middle ages. Trans. Caernarvonshire Hist. Soc. 
1939. 

Kirby, The Hungerford family, 1350-1500. baronial estate.] 
Bull. Institute Hist. Research, xviii. 

Somerville, Duchy Lancaster presentations, 1399-1485. Ibid. 

Gwynn, Ireland and the English Nation the Council Constance. Proc. 
Roy. Irish Acad. xlv. 

Myers discusses the imprisonment (1419-21) Joan, queen Henry IV, 
for alleged sorcery, and prints extracts from her household accounts for 1420-21. 
Bull. John Rylands Lib. xxiv. 

Taylor, Some manuscripts the Libelle Englyshe Polycye’. [Comments 
variants seven manuscripts unnoticed 1926. Refutes ascription 


Pollard, Robert Ormeston, clerk the Commons, Bull. Institute 
Hist. Research, xviii. 


Jones-Pierce prints Anglesey crown rental 1549. Bull. Board Celtic 
Studies, 

Bankes, The rise and expansion the coal-mining industry Win- 
stanley and Orrell, Lancs. [Methods interesting.] Trans. Lancs. and Cheshire 
Antiquarian Soc. liv. 

Harbison describes the intelligence service used the Noailles brothers 
French diplomatic representatives the court Queen Amer. Hist. Rev. xlv. 

Jones, County politics and electioneering Caernarvonshire, 1558-1625. 
Trans. Caernarvonshire Hist. Soc. 1939. 


Jones-Pierce, Notes the history rural Caernarvonshire the reign 
Elizabeth. Ibid. 1940. 

Dickens, The first stages Romanist Recusancy Yorkshire, 1560-90 
rapid increase recusancy after 1578]. Yorks. Arch. Journal, xxxv. 

Keen, short account the recently discovered copy Edward Hall’s 
the noble houses Lancaster and York’, notable for its manuscript 
additions. [Some marginalia may Shakespeare’s hand.] Bull. John Rylands 
Lib. xxiv. 

Willson discusses, with special reference the council debates, the re- 
sponsibility James I’s advisers for the decisions summon and dissolve parliament 
during his reign. Amer. Hist. Rev. xlv. 
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Barley, East Yorkshire Manorial By-laws [illustrating the working the 
open-field system the seventeenth and eighteenth Arch. Journal, 

Thomas discusses, with special reference Mr. Reddaway’s recent book, 
the problems which faced the rebuilders London after the Great Fire 1666. 
History, xxv. 

Edward Hughes indicates some north country contributions English national 
life the eighteenth century. Ibid. 

The late Turner, edited Gaudens Megaro, examines the numerous 
references the King’s ‘Closet’ the eighteenth century, and attempts 
estimate the importance and character the political work that was done there. 
There danger that this kind work, manifestly based card-index, may end 
erecting into institution what was, many instances, more than phrase. 
Amer. Hist. Rev. xlvi. 

Arthur Buffinton relates the plans for the Canada expedition 1746 the 
political and diplomatic background. denies that any attempt was made 
Newcastle others obstruct the expedition. Ibid. xlv. 

Ogden discusses the decline the Lockian philosophy the state 
England during the years 1760-1800. Many the writers quoted are 
symptomatic but not influential. Ibid. xlvi. 

Dora Mae Clark studies the American Board Customs which worked Boston 
from 1767 1776 and was disbanded 1783. Ibid. xlv. 

Thomas discusses [in Welsh] the Caernarvonshire slate trade the late eight- 
eenth and nineteenth century. Trans. Caernarvonshire Hist. Soc. 1939. 

Holdsworth, The movement for reform the law (1793-1832). Law Quart. 
Rev. 

Goldberg, The origin and social composition the Punjabi troops the Indian 
army [in the nineteenth century. Based English printed sources.] Ist. marksist, 
1940, vi. 

Trevor Williams discusses the significance and interpretations the Treaty 
Waitangi. History, xxv. 

Norman Palmer tries estimate the real economic injury done Ireland 
absentee landlordism the middle nineteenth century. Journ. Mod. Hist. xii. 

Zakharov, Marx and Engels certain questions English history [mainly 
mid-nineteenth century]. Ist. marksist, 1940, 

Arthur Marder prints extracts from the British Admiralty correspondence 
1878 illustrating the plans for warlike action against Russia the Straits case 
Russia should attempt seize them. Journ. Mod. Hist. xii. 

Medlicott, The Gladstone Government and the Cyprus Convention, 1880-5. 
[Based the foreign office papers.] Ibid. 

Christopher Howard reviews the career Lord Randolph Churchill. History, 
Sydney Zebel examines the Fair Trade’ movement 1880-90. Journ. Mod. 
Hist. xii. 


Italy 


Haan, The development the Italian communes from government 
eonsulates signories: general constitutional sketch, concluding that close study 
each individual commune still required. Tijdschr. voor gesch. liv. 

Leona Rostenberg prints Margaret Fuller’s fragmentary Roman diary 1849. 
Journ. Mod. Hist. xii. 


Netherlands and Belgium 


Oppermann and Meilink continue their controversy the Egmond annals 
and charters. Bijdr. voor vaderl. gesch. 8th ser. 

Heeringa, St. Willibrord, compares Bede’s narrative with the scanty charter- 
evidence, concluding that Willibrord worked only the Frankish that 
had monastery, not cathedral, Utrecht; that Utrecht became normal 
diocese between 750 and 780; and that Post was mistaken holding that the Frisian 


1941 PERIODICAL PUBLICATIONS 525 


church was more closely tied Rome than those the Franks, Visigoths, and 
Burgundians. Bijdr. voor vaderl. gesch. 8th ser. 

Jhr. van Rheineck Leyssius, The original site Dordrecht. Concludes that 
was peninsula the Zwijndrecht waard (diked flat). Ibid. 

Heeringa concludes his studies the history the Netherlands before the 
Great Interregnum, mainly from archival sources. His general view that the 
central thread Dutch history traced back this period the diocese 
Utrecht. Ibid. 

Boland and Lousse print and comment the Testament Henry II, duke 
Brabant, Jan. 1248. [The first general charter the duchy Brabant.] 
hist. droit frangais étranger, 4th ser. xviii. 

Dessing, The attempts reform the abbey Egmond the fifteenth 
century. Tijdschr. voor gesch. 8th ser. liv. 

Weerda, memorial Godfrid van Wingen addressed the Emden consistory 
against the Gheillyart Bible 1556. Ned. archief voor kerkgesch. 8th ser. xxxi. 

Falk prints from the Bodleian MS. Opp. Add. 136, fos. 108-10 (with facsimile 
and the text given the Frankfurt Liederbuch 1580), German version the 
Wilhelmus van Nassouwe written out Hebrew characters Eisik Wallich 
Worms the end the sixteenth century. The text was apparently written from 
memory and specifically Christian allusions were removed. Bijdr. voor vaderl. gesch. 
8th ser. 

van Schilfgaarde, Gerard Voeth’s mission the diet Ratisbon 1576 
apply for restitution the property Count van den Bergh. His efforts were 
unsuccessful but the count’s property was restored consequence the Pacification 
Ghent. Ibid. 

Lammerts, The ministers the Dutch Reformed Church Brussels 1585. 
Ned. archief voor kerkgesch. new ser. xxxi. 

Mej. Oudendijk, Adriaan Pauw and his relations with the stadholders’ and 
states’ parties. Tijdschr. voor gesch. liv. 

Boer, Notes and corrections incidents the career Tromp. Ibid. 

van Dillen, The merchant Martin Looten and his portrait Rembrandt. 
Rejects the attempt make sense the words the letter the portrait and gives 
outline the subject’s life. 

Sneller, The Rotterdam exchange bank, 1635-1812. The bank was founded 
connexion with the coming the Merchant Adventurers Rotterdam Professor 
Sneller traces its full history from the published sources and gives clear introductory 
account Dutch banking and exchange operations during the period. (Three articles.) 
economist, 1938. 

Hallema prints, with full explanations, documents and correspondence relating 
the visitation churches and schools the barony Breda, 1652-8. The princes 
Orange, acting through the Breda classis, were chiefly concerned oppose the 
encroachments catholicism. Ned. archief voor kerkgesch. 8th ser. xxxi. 

Beerman, Biographical notes the divine and historian Jacob van Oudenhoven. 

Hullu, The outrage Spanish soldiers 1668 against the reformed con- 
gregation Oudeman Dutch Flanders and its minister Johannes Stuerbant. 
Full account the event and the trial the perpetrators, some whom were 
executed. Ibid. 

Leyden, William hunting expeditions the Veluwe. His record-beating 
rides were made possible the construction special roads. Bijdr. voor vaderl. 
8th ser. 

Kok, Notes Louis Hennepin. Ned. archief voor kerkgesch. 8th ser. xxxi. 

Sneller, The surveyor Cruquius and his plan 1731 for improving the 
channel the Maas cutting through the Hook Holland. Bijdr. voor vaderl. 
gesch. 8th ser. 

Cantillon prints Thorbecke’s unpublished lecture 1830 the influence 
machines society, impressive sketch the concentration capital and the 
adverse effect the industrial revolution the working class England. Ibid. 

Cantillon, Thorbecke and the revision the Fundamental Law 1840 (two 
articles). Ibid. 

van Rhijn, The foreign, especially German, acquaintances and correspondents 
the theologian van Oosterzee. Ned. archief voor kerkgesch. new ser. xxxi. 
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Russia, Poland, Czecho-Slovakia, &c. 


Voronin, Serf risings the eleventh century. Ist. zhurnal, 1940, ii. 

Geiman, Materials for the history Karelia from the twelfth the sixteenth 
centuries. survey new documents the fifteenth and sixteenth centuries 
Soviet publication about appear.] Ibid. 1940, vi. 

Patzak, The Caroline University Prague. Slav. rev. xix. 

Bushuyev, Russian charter 1368 [issued Prince Dmitri Konstantinovich 
Suzdal and Nizhni-Novgorod argues favour its genuineness: prints text]. 
Krasny arkhiv, ciii. 

The Jagiellonian University Cracow. Slav. rev. xix. 

Lebedev prints unpublished description Moscow after the fire 1629. 
arkhiv, ci. 

Samoilov, Russian relations with Japan the seventeenth and eighteenth 
centuries. [In part based Russian archives.] Ist. zhurnal, 1940, vi. 

Antelava, The struggle western Georgia against the Ottoman Empire the 
seventeenth and eighteenth centuries. Ibid. 

Georgievsky, Mazeppa and Menshikov. [Prints seven unpublished letters 
Mazeppa Menshikov and other documents, 1708.] Ibid. 1940, xii. 

Malnick, The origin and early history the theatre Russia [down 
1756]. Slav. rev. xix. 

Schlimme, The fate Tsar Ivan VI. This romantic tale changeling 
the evidence, extremely scanty best, present partly inaccessible, being among 
the impounded papers Austrian genealogist. unconvincing. Tijdschr. 
voor gesch. lv. 

and him]. Ist. marksist, 1940, vi. 

Grekov, Lomonosov historian. Ibid. 1940, xi. 

Grabar, New materials Lomonosov [concerning his activities worker 

Cherkasskaya, The 1765 strike among the salt workers Bakhmut and Tor. 
new archive Ist. marksist, 1940, xi. 

Korobkov, Larga and Kagul. [Analyses Rumyantsev’s 1770 campaign 
prints twenty documents from the Central Military History Archives.] 
Krasny arkhiv, ciii. 

Nikolaenko, Salavat Yulaev, the Bashkir leader the revolt Pugachev. 
[In part based Russian archives.] Ist. zhurnal, 1940, xi. 

Drakokhrust describes the unpublished sketch books and diary Major Minz, 
the Polish service, describing the right-bank Ukraine 1781-3 and conditions 
Poland. Ist. marksist, 1940, ix. 

Sokolov, The Dekabrists and the peasant question. [Surveys briefly the views 
number the Dekabrists.] Ist. zhurnal, 1940, iii. 

Korobkov, The Polish war 1794 according the despatches Suvorov. 
[Prints thirty-seven documents two maps.] Krasny arkhiv, ci. 

Levintov, The military colonies Russia [under Alexander and Nicholas I]. 
Ist. zhurnal, 1940, vi. 

Lehtblau, The 1848 Revolution and the Tsarist censorship. Ist. marksist, 
1940, vii. 

Ivanov, Social, economic and political conditions Dagestan before the 
Russian conquest. detailed study based new archive material.] Ist. zhurnal, 
1940, ii. 

Yaroslavsky, Marx and Engels Russia. Ist. marksist, 1940, 

Bushuyev, Russian history represented Belinsky, Chernyshevsky, and 
Dobrolyubov. Ibid. 1940, viii. 

Hachapuridze, Georgia the second half the nineteenth century. Ibid. 

Ivanov, The Chechen rising new archive material.] 
zhurnal, 1940, xii. 

Frank, Unpublished correspondence Alexander III and Nicholas with 
Meshchevsky. [Prints eleven letters from the Tsarevich Nicholas Alexandrovich 
and Alexander III when Tsarevich: the beginning important series letters.] 
Sovremenniya Zapiski, 
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Kirpichnikov, Documents ‘the Union Unions’. list, with brief 
description fifty-eight documents now the Museum Revolution Moscow.] 
Ist. marksist, 1940, xi. 

Chaadaeva, the history the workers’ movement the Ukraine 1905. 
[Prints fifty-four police reports and Social-Democratic Party proclamations.] Krasny 
arkhiv, cii. 

Svezhinsky, The 1905 armed rising Gorlovka [and the Donbass. Uses new 
archive material.] Ist. zhurnal, 1940, xii. 

Milstein, The 1905 armed rising Siberia. [Largely based archive material 
and the contemporary Siberian press.] Ist. marksist, 1940, viii. 

Boltinov, The 1905 Revolution Livland and Kurland. [Prints fifty-two 
official reports and revolutionary arkhiv, cii. 

Dauge, The Baltic provinces the Revolution, 1905-7. [Mainly deals with 
Latvia, from contemporary press and Latvian Communist Party archives.] Ist. 
marksist, 1940, xi. 

Kobyako, The Revolution White Russia, 1905-7. [Prints forty-seven 
official reports and Social Democratic Party proclamations.] Krasny arkhiv, 
4 


Bor-Ramensky, The role the Bolsheviks Trans-Caucasia the Iranian 
revolution, 1905-11. [Includes particularly Ordzhonikidze’s activities: largely 
based the Tiflis archives.] Ist. marksist, 1940, xi. 

Sharova, Tsarist migration policy Central Asia, 1906-16. [Based un- 
published official reports.] Ibid. 1940, vi. 

Grekov, Questions dispute the periodisation the ancient history 
the peoples the U.S.S.R. the transition from slave feudal 
society, and particular from patriarchal-tribal feudal society the case 
early Kievan Rus.] Ist. zhurnal, 1940, vi. 

Kosminsky, century medieval historical teaching Moscow University. 
Ist. marksist, 1940, vii. 

Weinstein, The development medieval historical studies Tsarist Russia. 
[Discusses the work Russian historians the Byzantine Empire and Central 
and Western Ibid. 1940, ix. 


Scandinavia 


Hammarstrém briefly surveys the relations with Holstein occasioning and 
following the treaty June 1361. Hist. Tidskr. (Stockholm), 1940. 

Kraft contributes, with five documents from the archives, detailed 
study the economic causes and effects the battle Brunkeberg 1471. Ibid. 

Michael Roberts discusses the constitutional development Sweden the reign 
Gustavus Adolphus. History, xxiv. 

Johnsson prints chronological account, serving associated with 
Mikael the campaign 1788 Finland. Hist. (Stockholm), 
1940. 

Heckscher has written and slightly expanded his address the Northern 
Historical Congress 1939 the position and influence Harald Ibid. 


South-eastern Europe and Hungary 


Sakellariou, Motives and objectives the history Herodotos. 
xv. 

Orlandos, The destination the Roman building the north the clock 
Andronikos Kyrrhestes. Ibid. 

Anonymous, Episcopal lists the provinces Thrace. xiv. 

Starr, St. Maximos and the forced baptism Carthage 
neugriechische Jahrbiicher, xvi. 

Gedeon, News about the defence Byzantium the sixth century. 
iv. 

Sarantes, The long wall Anastasios Thrace. Ibid. 

Kolias, The battle near Bulgarophygos [in 896.] 
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Prince Cyril Toumanoff, the relationship between the founder the empire 
Trebizond and the Georgian Queen Thamar. Speculum, xv. 

Th. Samothrakes, Christian inscription xv. 

Jorga, Genealogy Roumanian boiars ‘and officers Bessarabia. Revue 
Historique Sud-Est Européen, xvii. 

Mertzios, The revolt Dionysius the Philosopher. L’Hellénisme con- 
temporain, 

Apostolides, The archives the trade union the clothworkers Philip- 

Lameras, About the institution the demogérontes under Turkish rule. 

Basdraphelles, The Macedonians the struggles for independence, 

Bees, Three manuscripts the brotherhood the Tatarna Monastery. 
aid from the Princes Wallachia and Moldavia 
neugriechische Jahrbiicher, xvi. 

Philippos, Two Cypriote combatants the Greek War Independence. [The 
brothers Theseus.] Seven unpublished documents. ii. 

Madden prints the diary John Paget, Englishman resident Tran- 
sylvania, describing the Hungarian War Independence, June-August 1849. Slav. 
rev. xix. 

Angelakis, Documents the Cretan insurrections 1821 and 1866. 
iii. 

Th. Samothrakes, Unknown pages the contemporary history the city 

Anastasiades, The contribution the people Asia Minor the national 
regeneration. iii. 

Chrysostom Myrides, Contribution the bibliography Pontos. 

Anonymous, Cheimarra across the centuries. December 1940. 

Gedeon, Customs Constantinople from Cheese Sunday St. Thomas’ 
Day. iv. 

Skenderes, Customs Northern Epeiros from Cheese Sunday St. Thomas’ 
Day. Ibid. 

Kourouniotes, Contribution the history the Eleusinian religion. 
xv. 

Koralia Loizidou, Castle St. Hilarion Dieu d’Amour. ii. 

Intianos, Contribution the study Cypriote history: (1) Two pages 
the MS. Machairas the Marciana, (2) Dragomans Cyprus. Ibid. 

Stamoules, The Jews Adrianople. xv. 
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